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QUESTIONS PRESENTED 

A. Whether there was sufficient evidence of contribu¬ 
tory negligence to go to the jury in a personal injury 
case where there was direct, positive, credible testimony 
that plaintiff, a passenger boarding defendant’s streetcar, 
was caused to be thrown in the entrance way of the 
streetcar by the sudden, premature closing movement of 
the step, and the only so-called evidence to the contrary 
was a possible “inference” that, because she fell, she 
must have missed her step, stumbled or slipped. 

B. Whether, in view of the foregoing state of evi¬ 
dence, a directed verdict in favor of plaintiff on the issue 
of defendant’s negligence should have been granted. 

C. Whether there was prejudicial error in: 

(1) Permitting plaintiff to be cross-examined on a 
claim for personal injuries made by plaintiff’s daughter 
against, and settled by the same defendant three years 
before plaintiff’s accident, supposedly in an attempt to 
show that plaintiff, herself, was “ claim-minded ’ 

(2) Charging the jury that defendant, as a common 
carrier, was held to the highest degree of care under the 
circumstances, but failing entirely to instruct the jury 
what the term meant, how it applied to the facts of this 
case, or what distinction there was between highest de¬ 
gree of care and reasonable care. 

(3) Charging the jury that plaintiff had the burden 
of proof, but failing to instruct the jury that the burden 
of proof to establish plaintiff’s contributory negligence 

was upon the defendant. 

_ 1 

D. Whether there was an abuse of discretion in deny¬ 
ing plaintiff’s Motion for New Trial or Judgment N.O.V., 
in view of the matters set forth in A, B and C, supra, • 
and without an oral hearing thereon. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

i 

This appeal is from a final judgment in a personal 
injury action following a jury verdict in favor of the 
defendant.* Jurisdiction of this Court to hear the ap¬ 
peal is based upon U. S. Code (1940) Title 28, Section 
1291. 

* The parties will be referred to throughout this brief as they. 
appeared in the court below, i.e. as plaintiff and defendant. Al¬ 
though there were two plaintiffs (husband and wife), references 
will be limited to the female plaintiff, Emma Davis, only. Refer¬ 
ences to the joint appendix will be made as follows (App._) and 

references to the Record by (R._). 
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STATEMENT OF CASE 

On June 16, 1947, plaintiff, Emma Davis, was waiting 
to board a streetcar at the streetcar stop at New York 
Avenue & 11th Street, N. W., in the District of Columbia. 
The streetcar which* pulled up to the stop at that time 
and which Mrs. Davis attempted to board was not a 
modern “streamliner” but one of the “old-type” street¬ 
cars in which the front door is a folding door and the 
front step, in closed position, folds alongside the street¬ 
car, and when the front door is opened, the door opens 
outward and the step drops down to a position away 
from the body of the car and horizontal with the street 
(App. 82). This front door and step are controlled in 
opening and closing by the motorman’s “brake lever”, 
a small lever which is about six inches from the motor- 
man’s hand, and which, when turned beyond braking posi¬ 
tion, operates the door and step (App. 83); the step and 
door operate by the use of compressed air in the brake 
valve, and about 70 pounds of air pressure are utilized 
when the brake lever is operated to open and close the 
step and door (App. 109). 

Mrs. Davis testified that she was the first one to enter 
the streetcar at that stop (App. 21), and that when the 
streetcar stopped, the door opened and the step dropped 
down level with the street (App. 20). She took hold of 
the hand railing with her right hand and placed her left 
foot on the step to enter the car, and suddenly, without 
any warning, the step began to move upward and carried 
her over into the car where she first fell on her right 
knee (App. 6) and then slipped into a position where her 
left leg was caught between the step and the side of the 
car, the top of the step was in her groin, and her right 
leg was dangling outside the car (App. 6-7, 20). Mrs. 
Davis said the motorman immediately started working 
the little lever which controlled the step and then helped 
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her up into the car so the other waiting passengers 
could get on (App. 7-8, 22). When the motorman sent 
her back to get a seat in the car, he told her not to 
discuss the accident with anyone (App. 6, 8, 24). At 7th 
& New York Avenue, Mrs. Davis* daughter happened to 
board the same streetcar (App. 8), and they both got off 
the car when it reached the car bam. A Capital Transit 
Company Inspector was called over by the motorman to 
speak to them, and he asked Mrs. Davis whether she 
wished to go to a hospital Mrs. Davis* daughter re¬ 
plied that her mother would go to her own doctor and 
•mentioned the name of Dr. Pinckney (App. 8, 26). Mrs. 
Davis and her daughter then boarded another streetcar 
and decided to go to Gallinger Hospital, where she was 
treated and sent home (App. 9). 

On cross-examination, Mrs. Davis testified that she had 
ridden the old-type streetcars before and knew that she 
had to step up to enter the car (App. 20). (On rebuttal, 
she stated that she had ridden the old-type streetcars for 
twenty years, and never had had any difficulty with the 
higher step (App. 130). Upon being asked by defend¬ 
ant’s counsel whether it wasn’t true that 4 or 5 people 
preceded her into the car, she reiterated that no one 
entered the car at that stop before her (App. 21). She 
emphatically denied slipping off the step (App. 21). 

During her cross-examination, Mrs. Davis was con¬ 
fronted with a signed statement taken from her by an 
experienced Capital Transit Company investigator dated 
June 18, 1947, only two days after the accident, which 
she had not seen since that time, and the statement was 
almost identical to her testimony at the trial. It said, 
“I think I was the first to get on and I took hold of the 
upright bar to the right of the door with my right hand 
and at the same time I put my left foot on the first step 
but I don’t know if I bore weight on the left foot or 
not ... at this time the step came up, that is it folded 
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up against the streetcar and I was left dangling, still 
holding to the upright ... I was trying to find a foot¬ 
hold. I don’t know if the door closed at the time the 
step folded up . . . the motorman jiggled a lever while 
, I was dangling there and then came over and grabbed 
my right arm” (App. 29-30). 

An eye witness to the accident, Luther Robinson, next 
testified on plaintiff’s behalf. He was an impartial, un¬ 
biased witness who had not known plaintiff prior to the 
accident, and saw her after that only at the time of trial 
(App. 39-40, 48). He was a thoroughly reliable man who 
had been a baker at Ottenberg’s bakery for thirty-one 
years (App. 34). He stated that he was waiting for 
his wife and standing outside the bus station on the 
comer of 11th & New York Avenue just before the acci¬ 
dent occurred. The traffic light turned red for the street¬ 
car as he and his wife started to cross diagonally to the 
streetcar platform, since they had left the curb some dis¬ 
tance from the crosswalk near which the front of the 
streetcar had stopped (App. 35). Because of this, he 
had a good view of the accident with no obstruction to 
his vision by passengers waiting behind Mrs. Davis (App. 
40). Mr. Robinson said that, “It seemed the lady’s leg 
was fastened between the step and the door, and the door 
was partly dosed, and the step was on an angle like that 
(indicating) (App. 35). She was down in the car, her 
leg was; it seemed like it was folded under, and one leg 
was dangling, seemed like she was trying to get her foot¬ 
ing, catch ahold with that other leg.” He was then 
asked, “I see, you say the doors were partially dosed?” 
and he replied, “Yes, it seemed to me on an angle, you 
know, they swing, and it was not flush back like they 
generally be, like I have seen these cars, not like these 
old-new model cars now, but that was an old model car” 
(App. 36-37). 
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On cross-examination, a memorandum, dated January 
11, 1949, of a conversation with Mr. Robinson by a Capi¬ 
tal Transit Company investigator was referred to. It 
was not a statement of Mr. Robinson and was not signed 
by him. The investigator had mentioned therein that Mr. 
Robinson first noticed jMrs. Davis “partly in and partly 
out of the front door of the trolley” (App. 44), and 
defendant attempted to show by this that Mr. Robinson 
had seen nothing else, but it later developed, when the 
investigator who interviewed him took the stand, that 
Mr. Robinson had never been asked by the investigator 
whether the movement of the step caused her to fall, or 
the position of the step when he saw Mrs. Davis “partly 
in and partly out of the door” (App. 64), even though 
the investigator was thoroughly experienced and knew 
what the plaintiff had claimed with respect to the step 
before going to interview Mr. Robinson (App. 63-65). 

A signed statement taken by plaintiff’s investigator 
from Mr. Robinson, dated November 12, 1948, (2 months 
before defendant’s interview with this witness) was ad¬ 
mitted in evidence without objection and fully corrobo¬ 
rated plaintiff’s testimony and Mr. Robinson’s own testi¬ 
mony at the trial (App. 50-51). 

Defendant did not ask for a directed verdict at the 
dose of plaintiff’s case. 

: 

.On defendant’s case, the motorman of the streetcar 
testified that about 5 passengers preceded plaintiff into 
the car (App. 71). (This was contradictory of plaintiff’s 
testimony (App. 21), Mr. Robinson’s testimony (App. 41), 
and that of defendant’s own witness, Mrs. Carmichael 
(App. 120, 121). The motorman stated many times dur¬ 
ing his examination that the first time he saw Mrs. Davis, 
she was on her knee on the step; he did not see her slip, j 

stumble, or fdU; he did not know what could have caused 
her to slip or fall; he did not see the position of other j 




6 


the door or step when he first noticed her dozen on her 
knee; and he cozdd not deny that the door was partially 
closed and the step partially up when he saw her (App. 
71, 78-80, 94). 

Upon first seeing the plaintiff in that position, he did 
not ask her how or why she had fallen, nor did he ask 
any of the 10 people who he testified were standing be¬ 
hind her (App. 78), and were in a position to see what 
happened, what had caused her to fall (App. 77-78, 84). 
He testified that after the streetcar had proceeded several 
blocks, he went back to get her name and then, for the 
first time, asked Mrs. Davis what cansed her to fall, and 
she advised him that ‘‘The step gave way under her” 
(App. 76). He admitted that, unless there was some 
mechanical defect in the step, (which was not claimed) 
the only cause for the movement of the step was through 
his own action in touching the brake lever (App. 77). 
He denied touching the lever when plaintiff boarded the 
car (App. 129). The witness did not know how much 
pressure on the step was required to hold it down if the 
lever was moved, but thought that the entire weight of a 
person’s body would do it (App. 92). 

Although defendant’s counsel had attempted to prove 
or insinuate by questioning of plaintiff that her daughter 
had prompted her at the streetcar bam to fake an injury 
and bring a suit against the Transit Company (App. 26), 
the motorman said that all that occurred was that the 
inspector asked Mrs. Davis the name of her family doctor 
and she replied that she didn’t know, and her daughter 
nudged her and said “Dr. Pinckney” (App. 99-100). 
When asked “Did the lady with her also tell her to sue 
the Transit Company”, he replied “That I don’t know” 
and when next questioned “There was no conversation 
like that that you can remember, is there”, he replied 
“Oh, certainly not” (App. 100). The inspector was not 
called to testify. 
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The next witness for defendant was Mr. Harding, & 
mechanic for defendant who testified that the doors and 
steps of the streetcar were in good working condition 
after the accident (App. 102). He stated that he thought 
that 50-75 pounds of pressure would be needed to hold 
the step down if the motormah moved the lever (App. 
108), and that if a woman, such as Mrs. Davis, had only 
one foot on the step and most of her weight on her 
other foot on the ground, the door would dose and the 
step would come up if the lever were moved (App. 108), 
and m such a situation the step would “either throw 
her foot off or get her foot vn it” (App. 111). He 
also stated that, by operating the lever, the motor- 
man could simply half-close the door and step, and then 
move them back to open position (App. 113). Mr. Hard¬ 
ing’s testimony directly contradicted the statements made 
by defendant’s counsel in his opening statement regarding 
the expert testimony (R. 8-9). 

jMr. Savage, an equipment engineer for the defendant, 
next testified. He explained the operation of the door 
and step (App. 115), and testified that a person weighing 
100'pounds oi more could keep the step and door from 
closing by standing on the step, even when the lever was 
moved (App. 116). He admitted, however, that they had 
"^^never tested the minimum weight it would take to keep 
the step down (App. 118), but said it was definitely pos¬ 
sible that the step could come up with only the weight 
of a person’s one leg on it (App. 118-119). 

The only lay witness for defendant beside the motor- 
man was Mrs. Carmichael, who stated that Mrs. Davis 
preceded her into the streetcar and that, “As she boarded . 
the car she fell forward . . . most of her body was in 
the car and I noticed that she was down, that she had 
fallen, and she had fallen to her knees, and she was 
holding on to one of the rails there at the front door.” j 
She was then asked “At the time you say that, she fell 
forward and her body, part of it at least, was in the car, 

’ 

, . • ; i 
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did yon notice the doors closing on her at that time, the 
door?” and the witness replied, “No, I didn’t” The next 
question was, “Did yon notice anything nnnsnal abont 
the step that yon had stepped on to get into the car?” 
and the answer was, “It was all right when I got there, 
and it seemed all right” (App. 121). On cross-examina¬ 
tion the following occurred: (App. 121) 

“Q. Mrs. Carmichael, yon didn’t observe the position 
of the step when the lady had fallen forward, did yon?” 

A. No, I didn’t 

Q. And yon also didn’t notice the position of the doors 
when she fell forward? 

A. Only that they seemed to have been like I ex¬ 
pected them to be. 

Q. And all yon know is that when yon boarded the 
car after her, the step was all right then? 

A. Yes. 

Q. Bnt yon don’t know what position the step was in 
when she boarded it? 

A. No.” 

On rebuttal, plaintiff testified that two persons who 
had witnessed the accident had died prior to trial (App. 
130. See also R. 512-514). 

At the conclusion of the evidence, plaintiff asked for 
a directed verdict in favor of plaintiff’s on both the 
issues of negligence and contributory negligence, bnt the 
request was denied (App. 131-133). The Trial Judge 
stated that he had had the view himself that there was 
no evidence of contributory negligence, bnt finally decided 
the jury could infer from the whole of the evidence that 
plaintiff had “stumbled on the step” (App. 132). 

After the closing arguments and just prior to the 
charge, defendant first made a motion for a directed ver¬ 
dict, which was denied ( App. 134). 






The charge of the Court advised the jury that defend¬ 
ant was required to exercise the highest degree of care 
under the circumstances at the time for the safety of 
its passengers (App. 138), but the term was not further 
explained (App. 138-140). The jury was further in¬ 
structed on the care required of plaintiff (App. 138) (al¬ 
though tiiere was no evidence of any negligence on her 
part) and the Court told the jury, “The defense here 
suggests to you that Mrs. Davis probably stumbled on 
the step of the streetcar, since the company says there 
wasn’t anything wrong with the step. If she did, of 
course, that was an accident which was not caused by 
the Company” (App. 138). The charge further advised 
the jury that the burden of proof was upon the plaintiff 
(App. 135-136), but completely omitted any reference to 
the fact that the burden of proving negligence on plain¬ 
tiff’s part was upon the defendant (App. 134-139). 

The jury returned a verdict in favor of the defendant 
(App. 5). 

The Trial Court overruled plaintiff’s Motion for New 
Trial or Judgment N.O.V. without an oral hearing (R. 
530) and this appeal was then taken (R 531). 


1. The Court erred in failing to grant plaintiff’s mo¬ 
tion for a directed verdict on both the issues of negli¬ 
gence and contributory negligence, or on either issue. 

2. The Court erred in admitting evidence, highly 
prejudicial to plaintiff, of another personal injury claim 
made by plaintiff’s daughter against the same defendant 

3. The Court erred in its charge to the jury by fail¬ 
ing to properly define or explain “highest degree of 
care”, and in failing to instruct that the burden of proof 
of plaintiff’s negligence was upon the defendant 
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SUMMARY OF ARGUMENT 

The testimony of plaintiff, Emma Davis, which was 
fully corroborated by the eye witness, Mr. Robinson, 
shows that the step of the streetcar moved prematurely 
as she started to board the car and that this caused 
plaintiff to fall in the car and sustain the injuries which 
she claimed. Defendant’s evidence, or lack of evidence, 
was to the effect that defendant’s witnesses saw the 
plaintiff down on her knees on the step of the car, but 
they did not know what caused her to fall. Therefore, 
the sum and substance of defendant’s case was that plain¬ 
tiff must have slipped or stumbled on the step, but there 
was no testimony to prove it, and the so-called “infer¬ 
ence” which the Trial Court held the jury could draw was 
not sufficient under the evidence to warrant a charge on 
contributory negligence or a verdict for the defendant 

The Trial Court permitted defendant’s counsel to in¬ 
terrogate plaintiff with respect to a personal injury claim 
which plaintiff’s daughter had made against the same 
defendant three years prior to this accident This line 
of questioning was highly objectionable, had nothing to 
do with the facts of this case, and was designed only to 
prejudice the jury into believing that plaintiff, herself, 
was “claim-minded”. 

The Court’s charge to the jury was so completely gen¬ 
eral with respect to the duty owed plaintiff as a pas¬ 
senger for hire that it was impossible for the jury to 
have understood the relative duties involved. The jury 
were not instructed what was meant by the term “high¬ 
est degree of care under the circumstances” or how it 
was applicable to the facts of this case. Furthermore, 
in connection with the total lack of evidence on the sub¬ 
ject of plaintiff’s negligence, the Trial Court failed to 
instruct the jury that the burden of proof of such negli- 
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gence was .upon the defendant These errors in the 
charge made the verdict for the defendant inevitable, and 
requires reversal 

ARGUMENT 

A. The Evidence of Defendant’s Negligence Was (Rear 
and Convincing and There Was no Evidence to the Con¬ 
trary; There Was Not a Scintilla of Evidence of Any 
Negligence on Plaintiff’s Part, and Plaintiff’s Motion for 
a Directed Verdict on Both Issues Should Have Been 
Granted. 

A review of the testimony, summarized in the State¬ 
ment of Case, supra, makes it plain that there was 
ample evidence of negligence on defendant’s part in caus¬ 
ing the step of the streetcar to move prematurely after 
plaintiff had placed one foot on the step preparatory to 
entering the car. Mrs. Davis’ testitmony on this point 
(App. 6-7, 20) was fully corroborated by an unbiased eye 
witness, Mr. Robinson, (App. 35-37, 50-51) and the credi¬ 
bility of that testimony was further strengthened by the 
statement taken from plaintiff by defendant’s experienced 
investigator only two days after the accident which failed 
to impeach her version of the accident in any material 
particular (App. 29). 

The testimony offered by defendant did nothing to dis¬ 
pute the testimony of plaintiff and the witness Robinson. 
The motorman did not see the position of either the door 
or step when he saw plaintiff on her knee in the door¬ 
way of the car and he could not and did not deny that 
the movement of the step had caused plaintiff to fall into 
the car (App. 71, 78-80, 94). Defendant’s only other wit¬ 
ness to the accident, Mrs. Carmichael, also did not ob¬ 
serve the position of the door or step when Mrs. Davis 
started to enter the car or after she fell, and knew only 
that the step was in proper position when she, Mrs. 
Carmichael, entered the car (App. 121). The only other 
direct testimony offered by defendant was an attempt to 
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show that it was a mechanical impossibility for plaintiff 
to have been thrown into the car by the movement of 
the step, but resulted only in proving that, as far. as 
known, 100 pounds were necessary to keep the step down 
when the lever was moved (App. 116, 118). All of the 
testimony, however, showed that only plaintiff’s left foot 
was placed on the step, with most of her weight still on 
the other foot on the ground, when the step moved sud¬ 
denly upward, and defendant’s own experts said this 
would result in the very type of accident which plaintiff 
had (App. 108, 111, 118-119). 

The sum and substance of defendant’s case was that 
plaintiff must have slipped or stumbled on the high step 
of this old-type streetcar (which she had ridden for 20 
years), but there is a total absence of any testimony to 
this effect and defendant admits it. Defendant, however, 
says, and the Trial Court finally agreed, that there was 
an “inference” that plaintiff slipped or stumbled. The 
only possible basis for such an inference is that plaintiff 
was seen by the motorman and one of defendant’s wit¬ 
nesses down on her knees after she started to enter the 
car (App. 71, 78-80, 121). The motorman was asked: 
“As a matter of fact, you can’t even deny that the step 
came tm, because you didn’t see it?” and he replied 
“That is right” (App. 94). With positive testimony to 
the effect that the movement of the step caused her to 
fall, we do not see how such an “inference” can be more 
than pure speculation, not amounting to more than a 
scintilla of evidence. 

As this Court said in Kermey v. Washington Proper¬ 
ties, 76 U. S. App. D. C. 43, 128 F. (2d) 612: 

“We have often said that, while a satisfactory con¬ 
clusion may be reached through an inference from 
established facts, there must still be facts proved 
from which the inference can be drawn. No infer¬ 
ence of fact may be drawn from a premise which is 
wholly uncertain.” 
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Also in Stone v. Stone, 78 U. S. App. D. C. 5, 136 F. 
(2d) 761, this Court said: 

“In this case there was positive testimony, uncon¬ 
tradicted, and not inherently improbable. Neither a 
jury nor a jndge is at liberty to disregard snch evi¬ 
dence, • • • where the testimony is all one way, and 
is not immaterial, irrelev^pt, improbable, inconsis¬ 
tent, contradicted, or discredited, snch testimony can¬ 
not be disregarded or ignored by jndge or jury, and 
if one or the other makes a finding which is con¬ 
trary to snch evidence, or which is not supported by 
it, an error results, for which the verdict or decision, 
if reviewable, must be set aside. To hold otherwise 
would vest triers of the facts in cases subject to re¬ 
view with authority to disregard the rules of evidence 
which safeguard the liberty and estate of the citi¬ 
zen.” 

In the case of U. S. v. U. S. Gypsum Co., 67 F. Supp. 
397, reversed on other grounds in 33 U. S. 364, 92 L. ed. 
746, our District Court held that a fact may not be in¬ 
ferred from proven facts where unimpeached and uncon¬ 
tradicted testimony consistent with such proven facts but 
inconsistent with the fact sought to be inferred, is in the 
record. 

In the case of Broum % v. Capital Transit Co., 75 U. S. 
App. D. C. 337, 127 F. (2d) 329, this Court affirmed, 
per curiam, a directed verdict in favor of this same de¬ 
fendant where plaintiff showed only that she fell on the 
step of a streetcar and stated “there must have been 
something wrong or it would not have pulled the heel off 
my shoe.” The language of this Court in that case is 
directly pertinent to the evidence, or lack of evidence, 
offered by defendant in the case at bar. This Court said: 

“Appellant’s allegations of negligence are vague 
rather than specific; and as applied here go no fur¬ 
ther than an allegation of negligent maintenance of 
the car. But there is not a single word in plaintiff’s 
testimony on which to predicate a verdict on this 
ground.” 
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The Court then cited Lewis v. Wash. Ry. & Electric Co., 52 
App. D. C. 243,285 F. 977,979, which stated “Such a finding 
would have been based, not upon proven facts, but upon 
mere speculation as to how the accident might have oc¬ 
curred. This is not sufficient.” This Court concluded 
“Here the sum and snbstance of appellant’s evidence is 
that an injury occurred.’’ 

So, in the case at bar, the defendant, as stated by the 
Trial Court in the charge, “suggests to you that Mrs. 
Davis probably stumbled on the step of the streetcar”. 
We respectfully submit, however, that, having the burden 
of proving plaintiff’s negligence, such a “suggestion” does 
not constitute a sufficient basis for a charge on contribu¬ 
tory negligence, nor for a verdict in favor of defendant, 
in the face of positive, credible, uncontradicted testimony 
{0’Dwyer v. Northern Market Co., 30 App. D. C. 244, 
252; Gunning v, Cooley, 281 IT. S. 90, 74 L. ed. 720; W. M. 
4& A. Motor Lines v. Maske, No. 10792, decided by this 
Court May 17, 1951). For the same reason that negli¬ 
gence is never presumed, contributory negligence is never 
presumed, and the presumption of due care is not over¬ 
come by the mere fact of injury (38 Am. Jur. 987-988; 
Wash. <& G. Ry. Co. v. Tobrvner, 147 TJ. S. 571, 37 L. ed. 
284). 

It is respectfully submitted, therefore, that the Trial 
Court should have directed a verdict in favor of plaintiff 
on the issue of defendant’s negligence, and also on the 
issue of contributory negligence. The jury’s verdict on 
the testimony offered had to be based upon pure specula¬ 
tion, and this was proven by the comments of both de¬ 
fendant’s counsel mid the Trial Court in reviewing the 
evidence (App. 131-133). 
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B. The Trial Court Committed Prejudicial Error in 
Admitting Evidence of a Claim Made by Plaintiff’s 

- Daughter Against Defendant Three Tears Before Plain¬ 
tiff’s Accident. 

Mrs. Davis testified during her direct examination that 
> when the streetcar reached the streetcar barn she and 

her daughter got off the car and the motorman called 

- over a Capital Transit Company Inspector to talk with 
them. (App. 8). She said the Inspector asked her if 
she wanted to go to the hospital and that her daughter 
replied that she would go to her own doctor (App. 8). 

' On cross-examination, the following occurred: (App. 26- 

i 27 ) 

“Q. Isn’t it a fact that the inspector out there who 
the operator got at the end of the line, wanted you to go 
to the hospital? A. Yes. He jumped out and went in. 

A man came rushing back with a pad. Mildred says, 
“Don’t go. You will get all excited. I will take you to 
Dr. Pinckney.” 

She kept pulling my dress and saying, “No; no”. 

Q. She discouraged you from going to the. hospital? 

A. She wouldn’t let me go. 

Q. And suggested you go to Dr. Pinckney? She said 
* she was going to take me. 

Q. Did she nudge you? A. I don’t know anything 
about nudging. She kept pulling my dress. Said, Tlease 
don’t do that.’ 

Q. Did she tell you to make out you were injured 
and file suit? ' 

MR. NEWMYER: If you have any evidence of that, 

I don’t know. 

. j 

THE WITNESS: She is not that type of girL 

• ■ i 

' T i 


I :• -V • 
I 
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ME. NEWMYER: I think it is a very objectionable 
question. I don’t see how he can possibly connect it np. 

THE COUBT: I can see. Conceivably I don’t know. 
I overrule the objection. 

BY MR. SIRICA: 

Q. You know, do you not, as a matter of fact, back in 
1944 your daughter hied a claim against the Capital 
Transit Company? A. Yes. 

MR. NEWMYER: What has that got to do with it? 

THE COURT: It might have a great deal to do. 

THE WITNESS: Because the man got his foot 
broken, over by the Union Station. The bus got tom up. 
18 people got hurt. She was not the only one. 

BY MR. SIRICA: 

Q. You knew when—1944, as a matter of fact on Feb¬ 
ruary 3, your daughter had a claim against the Capital 
Transit Company and settled that claim for $300.00. A. 
Sure I did. 

Q. And isn’t it a fact that your daughter told you— 

A. (interposing) It was not a car of that type. 

THE COURT: Mrs. Davis, you wait until he finishes 
his question. 

MR. SIRICA: I am trying to get the witness to talk 
louder. 

Q. Isn’t it a fact your daughter told you to make 
out that you were hurt and then file a claim? 

A. She is not that type of girl, and she wouldn’t even 
say nothing like that.” 

It is respectfully submitted that the above line of interro¬ 
gation which was allowed by the Court was highly preju- 






dicial to the plaintiff’s case and was probably the primary 
reason for the verdict in favor of the defendant. In the 
first place, the defendant never did prove or famish any 
testimony to the effect that plaintiff’s daughter suggested 
that she file a claim. On the contrary, the motorman ad¬ 
mitted that all he daughter did was suggest to Mrs. Davis 
the name of her “family doctor” (App. 100). Further¬ 
more, the Inspector was not called to testify. In the sec¬ 
ond place, we are at a loss to see what possible connection " 
there was between any claim the daughter may have had 
and the claim that plaintiff brought in this suit Mrs. 
Davis herself had never had any previous claims for per¬ 
sonal injuries, and she so testified later (App. 130). The 
fact that Mrs. Davis’ daughter was injured on a bus 
of the Capital Transit Company three years before, in an 
accident in which 18 people were injured, and in which 
the daughter was paid $300.00 for whatever injuries she 
may have had, was completely irrelevant to the issues of 
this case and was obviously mentioned only to prejudice 
the jury into believing that plaintiff herself was “claim- 
minded.” 

This Court held in the case of Mvntz v. Premier Cab 
Association 75 U.S. App. D.C., 389, 127 F. (2d) 744, that 
evidence was properly admitted to show that a plaintiff 
had had two other claims for personal injuries within two 
years of the one involved in that case. However, we * 
seriously doubt that this or any court would go so far as 
to hold that the mere fact that plaintiff’s daughter had 
had a small claim against the same defendant (which on 
the record was certainly justifiable and was settled) should 
be properly admissible against the mother in her trial 
This line of questioning was obviously designed to meet 
a strong prima facie case with unfounded insinuations that 
would prejudice the jury, and it certainly had this effect. 
For some reason, however, the Trial Court led the jury 
to believe, by his comments, that it was a proper ques- 
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tion and that the jury was at liberty to consider it. As 
indicated above, nothing was done to correct this prejudi¬ 
cial impression in the minds of the jury, and on this 
ground alone, it is respectfully submitted that a new trial 
should be granted. 

C. The Trial Court Erred in Its Charge to the Jury 
in Failing to Define or Explain *‘Highest Degree of Care”, 
and in Failing to Instruct the Jury That Defendant Had 
the Burden of Proving Plaintiff’s Negligence. 

In the Court’s charge to the jury the Court stated: (App. 
138-139) 

“Now, the law says that a common carrier of passen¬ 
gers for hire, and that a streetcar is a common carrier 
for hire, must exercise the highest degree of care under 
the circumstances at the time for the safety of its 
passengers, and one who is about to board a streetcar 
does have the status of a passenger for hire even 
though he had not yet paid his fare. 

• • • • 

“The mere fact an accident happened does not war¬ 
rant you to infer that there was negligence by the 
motorman. It is for you to decide whether or not that 
his failure to use the care required under the circum¬ 
stances caused the accident 

• • • • 

“First, then, you ask yourselves and decide (1) Was 
there negligence in the operation of that door and 
step by the motorman; did he use the highest degree 
of care?” 

At the conclusion of the charge, plaintiff’s attorney sug¬ 
gested to the Court that no distinction had been made be¬ 
tween “reasonable care” and “highest degree of care”; 
however, the Court did not instruct the jury further on 
this point (App. 140). 

It is respectfully submitted that the above excerpts 
from the charge, which cover all references to the “high- 
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est degree of care” required of the defendant, are not 
only legally insufficient bnt completely fail as a practical 
matter to apprise a jury of laymen what duty is owed a 

passenger on a common carrier. 

\ 

In the case of The Hecht Company, Inc. v. Jacobson, 86 
U.S. App. D.C. 81, 180 F. (2d) 13, the Trial Court went 
further in its charge than merely making the above general 
statements, and advised the jury that the defendant was 
required to exercise “all due care, skill and foresight within 
reason for the safe carriage of passengers”, and further 
told the jury the effect which the facts of that case had in 
determining what was the “highest degree of care in the 
circumstances”. This Court said that “if such content 
had not been given to the “highest degree of care”, and 
instead, the meaning thereof left entirely to the jury, we 
might well have been compelled to find error in the charge. 
... But so implemented, the charge is satisfactory.” 

In the instant case, no other content was given to the 
instruction, and we respectfully submit that this Court 
should find reversible error in the charge. The meaning 
of “highest degree of care” was left entirely to the jury, 
no explanation was given as to what such a degree of care 
required on the part of the motorman, nor was any distinc¬ 
tion made between that degree of care and the lesser de¬ 
gree required of the plaintiff as a passenger for hire. 

Although the jury was instructed that plaintiff had the 
burden of proof and the various requirements necessary to 
meet that burden (App. 135-136), nowhere in the charge 
was the jury told that the burden of proving plaintiff’s 
negligence was upon the defendant (App. 134-140). This 
fact, considered in connection with the total lack of testi¬ 
mony of any negligence on plaintiff’s part and’the existence 
only of a bare “inference” as mentioned by the Court, 
makes it plain that the jury were not properly instructed, 
and that this omission resulted, unjustifiably, in a defend¬ 
ant’s verdict. 
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D. CONCLUSION 

Since there was ample credible evidence of defendant’s 
negligence in causing the step of the streetcar to suddenly 
dose and throw the plaintiff as she was boarding the street¬ 
car, and since there was a total lack of any evidence of 
any other cause for the accident, the verdict was against 
the evidence and plaintiff was and is entitled to judgment 
in her favor, and the case should be remanded for a new 
trial on the issue of damages only. The errors committed 
by the Trial Court in the admission of prejudicial evidence 
and the failure to properly charge the jury made a defend¬ 
ant’s verdict inevitable, and for these reasons plaintiff is 
entitled, at the least, to a new trial 

Respectfully submitted. 

Alvin L. Newmyer, 

Alvin L. Newmyer, Jr., 
Attorneys for Appellant 
Rust Building 
Washington, D. C., 

Of Counsel 

Newmyer & Beess 
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IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EMMA L. DAVIS 
and 

WILLIE J. DAVIS 
4220 Marne Place, N. E. 
Washington, D. C. 

vs. 


Plaintiffs 


CAPITAL TRANSIT COMPANY, 
a body corporate, 

36th and M Streets, N. W. 

Washington, D. C. 

Defendant 

Civil Action No. 4667—’48 


Complaint 

(Damages for personal injuries and losses while 
boarding streetcar) 

L The claims for relief herein on behalf of the plain¬ 
tiff, EMMA L. DAVIS and WILLIE J. DAVIS, against 
the defendant, CAPITAL TRANSIT COMPANY, a body 
corporate, are each for an amount in excess of Three 
Thousand ($3000) Dollars and are each within the juris¬ 
diction of this Court 

2» On, to wit, June 16, 1947, about 6 P. M. the plain¬ 
tiff, EMMA L. DAVIS, while boarding, as a passenger, 
a streetcar owned and operated by defendant as a com- 
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mon carrier of passengers by street railway, which was 
standing on New York Avenue at 11th Street, N. W. in 
the District of Columbia, was thrown and injured by rea¬ 
son of the premature movement of the step and door of 
said streetcar while she was boarding same, thereby caus¬ 
ing her serious and permanent injuries. 

3. Said fall was caused by the negligence and care¬ 
lessness of said defendant, by its agent, and as a result 
of its violation of the Traffic and Public Utility Regula¬ 
tions for the District of Columbia then and there in 
full force and effect, and as a result of said defendant’s 
failure to exercise the highest degree of care. 

4 The injuries sustained by said plaintiff consisted 
of multiple abrasions, lacerations and sprains of her 
limbs, knees, ligaments, spine, back, groin, abdomen, in¬ 
ternal injuries and female disorders, and her nervous 
system was severely shocked and permanently impaired, 
and she suffered and will in the future suffer physical 
pain and mental anguish and she lost much time 
444 from her employment with loss of earnings and 
incurred substantial expense for medical care; all 
to said plaintiff’s damage in the sum of Twenty Thou¬ 
sand ($20,000) Dollars. 

5. The plaintiff, w 1LLTE J. DAVIS, is the husband 
of the plaintiff, EMMA L. DAVIS, and as a result of 
the personal injuries sustained by his said wife, he has 
sustained substantial expense for medical care incurred 
in treating said wife’s injuries, and he has lost the so¬ 
ciety, consortium and services of said wife; all to his 
damage in the sum of Five Thousand ($5,000) Dollars. 

WHEREFORE, the plaintiff, EMMA L. DAVIS, de¬ 
mands judgment against the defendant in the sum of 
Twenty Thousand ($20,000) Dollars, besides costs. 

WHEREFORE, the plaintiff, WILLIE J. DAVIS, de- 
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stands judgment against die defendant in the sum of 
live Thousand ($5,000) Dollars, besides costs. 

NEWMYER & BEESS 
By /s/ Alvin L. Newmyer 

Alvin L. Newmyer 

• • • • 

445 Filed Nov 29 1948 Harry M. Hull, Clerk 

Answer 
First Defense 

The defendant admits that on June 16, 1947, while the 
plaintiff Emma L. Davis was boarding one of defend¬ 
ant’s streetcars at New York Avenue and 11th Street, 
N. W., in the District of Columbia, she sustained a faJL 
Defendant denies that there was any negligence or failure 
to observe traffic and public utility regulations which con¬ 
tributed to said fall Defendant is without knowledge, 
information or belief as to the allegation of injury and 
damage contained in the complaint 

Second Defense 

The fall of the plaintiff Emma L. Davis was caused 
by her own negligence and want of due care for her 
own safety. 

HOGAN & HABTSON 
By /s/ George D. Horning, Jr. 

Frank F. Roberson 

Attorneys for Defendant 

• • • • • 


479 Filed Nov 21 1950 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for personal injuries. 

Plaintiffs are husband wife. They say: that woman 
plaintiff was injured while boarding as a passenger a 
street car owned and operated by defendant in that when 
she put her foot on the step of the car to board same 
there was a premature movement of the step causing her 
to fall injuring her knees, pelvis, back, and nervous -sys¬ 
tem, physical pain and mental anguish. 

The negligence relied upon is: the premature move¬ 
ment of the step while plaintiff was on same, improper 
maintenance of same, failure to exercise the highest de¬ 
gree of care and violation of the traffic and Public Utili¬ 
ties Regulations. In the alternative, plaintiff relies upon 
the doctrine of res ipsa loquitur. Plaintiff is to inform 
defendant within 10 days from the date hereof as to 
which of the aforesaid regulations are relied upon. 

Permanent injuries, are asserted with respect to pain 
and limitation of motion in the limbs referred to above 

and with respect to normal marital activities. 

' • -■■■. L : ; 

The man plaintiff claims damages for loss of consortion 
and for medical expenses amounting to $365.00. The 
woman plaintiff claims loss of wages amounting to $300.00. 

Defendant admits that woman plaintiff sustained a fall 
in boarding defendant’s street car but denies that any 
negligence of defendant caused or contributed to said 
fall. Defendant says that plaintiff’s injuries were 

480 caused by her own negligence or contributory negli¬ 
gence. 
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STIPUATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed 
by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

It is stipulated that the traffic and PTJC regulations 
may be admitted without formal proof subject to appro¬ 
priate objections. 

The parties are to exdiange the lists of witnesses to 
the occurrence complained of within 10 days from the 
date of this order. 

Plaintiff reserves the right to take the deposition of 
the motorman of defendant in charge of the car at the 
time of the occurrence complained of. 

/s/ Buraita Shelton Matthews 

Pretrial Justice. 

Dated November 21,1950 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 
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527 Filed Mar 20 i951 Harry M. Hall, Clerk 

Verdict and Judgment 

This caase having come on for hearing on the 15th day 
of March, 1951, before the Coart and a jury of good and 
lawfnl persons of this district, to wit: 

Edna M. Baum 
Frederick L. Thomas 
William B. Upton, Jr. 
Sandy E. Jones 
James B. Graham 
Harold W. Kellogg 

who, after having been doly sworn to well and truly try 
the issues between Emma. L. Davis and Willie J. Davis, 
plaintiffs and Capital Transit Company, defendant and 
after this caase is heard and given to the jury in charge, 
they upon their oath say this 20th day of March, 1951, 
that they find for the defendant against said plaintiff. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiffs 
his costs of defense. 

Harry M. Hall, Clerk, 

By /s/ Edward J. Skeens 
Deputy Clerk. 

By direction of 
Justice Henry A. Schweinhaut 

Judge 


Mary E. Roddy 
Natalie S. Parson 
Dorothy C. Basil 
Arthur L. Kroll 
Geoige A. Parker 
Nina P. Dagwell 


j 
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10 Emma L. Davis 

• • • • 

Direct Examination 

• • • • 

Q Please give yonr full name, please. A Emma L. 
Davis. 

• • • • - 

11 Q This accident, involved in this case, occurred 
on June 16,1947? A Yes. 

Q "What time of the day did it occur? A At 10 
minutes to six. 

• • •' • 

12 Q Tell the Judge and jury what happened when 
you got on the streetcar platform. A As I 

stepped up on the streetcar, on the steps, my left foot, 
the step began to move and carried me over. I fell on 
my right knee. I couldn’t locate the step to put my foot 
on. It was dangling. 

The motorman picked me up. He says, “Can you get 
up?” and I said, “No, I can’t,” He says, “I will help 
me.” ' 

The dark panel, that has something to do with the 
door, that moves backwards and forwards—he lifted me 
up like a baby and said “Stand here, now, until I get 
you a seat.” 

I waited there, and all the time I was getting stiff. 
He said, “I will get you a seat after a while, and when 
you go back don’t discuss anything.” 

I waited until he got me a seat and he insisted on 
helping me over that point where you step up. This 
woman was getting off the car said, “Take my seat”. 
She lives in my neighborhood. Wouldn’t be a witness 
for me. I said, “Miss Tracey, did you see me?” 

• • • • 

Q About how many were waiting to board this 
street car? 
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THE COURT: men? 

MR. NEWMYER: Before— 

THE COURT: Before you got on? 

THE WITNESS: I didn’t see any one. I was the 
first to enter the car. 

BY MR. NEWMYER: 

Q How many were waiting at the stop? A j So many 
I can’t say. It was like that— 

MR. SIRICA (interposing): I can’t hear you. 

THE WITNESS: Crowds of people were waiting to 
get on. 

BY MR. NEWMYER: 

Q Do you recall whether or not anybody got off 

14 before you got on? A No. 

Q Can you explain to the jury in more detail 
just what happened as your foot went upward on that 
step and what position you were in after you had fallen? 
A The step went up—it was on an angle like this 
(indicating with hands), and I couldn’t get off it, and 
it was hurting me through here (indicating). 

Q Can you explain to the jury what you mean—do 
you mean legs or one side? A I mean on; this side 
(indicating). 

Q Your right leg was on the car? A My knee was 
on the car. 

Q Which knee? A Left knee. 

Q Where was your right leg? A Dangling. 

Q I see. Where was the top of the step; in your 
groin? A Right 
MR. SIRICA: I didn’t get that. 

Did you say the top of the step was in your groin? 
THE COURT: Yes. 

BY MR. NEWMYER: 

15 Q Did the step come down? A Not while I 
was on it; after he stood me up beside him. This 

door he controlled, he got working backwards and for¬ 
wards, and working back and so people could step up. 









THE COURT (interposing): What? 

THE WITNESS: People stepping up. 

MR. NEWMYER: 

Q Did they enter the car after you had entered? 
A After he lifted me up and worked the control 
Q The motonnan was the one who helped you into 
the car? A Right 

Q Then he found you a seat, and your daughter later? 
A She joined me at 7th Street 
Q Did she know you were going to be on that car? 
A No. 

Q At what time was the motorman working that 
switch? A During the time I was down there and 
after the time he picked me up. 

Q What was it he said to you as you went back in 
the car? A As I went back in the car? 

16 Q Before he found you a seat? A He kept 
asking me if I was hurt I told him “Yes”. 

THE COURT: Madam, speak louder. All of us have 
got to hear you. Speak up. 

MR. NEWMYER: 

Q Did the motorman get you a seat after a while? 
A He kept watching the back. 

Q What did he say to you about— A (interpos¬ 
ing) : He told me not to discuss it after I went back. 

Q Did he take your name? A I think he did—he 
did. 

Q Do you recall talking to any other man from the 
Streetcar Company. A Yes. 

Q Where was that—while you were on the street-car? 
A Yes, I did. I remember talking to the man after I 
got over to the streetcar bam. He came and asked me 
if I wanted to go to the hospital. My daughter spoke 
up and said I was going to my own doctor. 

Q Your daughter lives in New York? A No, in 
New York City. She happened to be here. 

17 MR. SIRICA: I object to this. It is a con¬ 
clusion. 
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THE COURT: Yes. 

MR. SIRICA: Just a minute! 

BY MR. NEWMYER: 

Q Mrs. Davis, when yon finally got off the street 
car, at what stop? A At the junction. This was a 
District Line car and so Mr. Robinson and my daughter 
helped me get off the car. We waited about five minutes 
and the Kenilworth car came along and they helped me 
onto the Kenilworth car. And Mr. Robinson told my 
daughter— 

MR. SIRICA: I object 

MR. NEWMYER: It is hard— 

THE COURT: That is why I told you to ask her 
the questions. She is not supposed to know what she 
ran say. 

BY MR. NEWMYER: 

Q What happened after you went home? A I did 
not go home. 

Q Where did you go? A To Gallinger Hospital 

Q How long did you stay? A Half an hour or an 
hour. 

Q Can you tell what was done for you there 
18 without telling us what people said? A They 
examined the bruises I had. Asked how it hap¬ 
pened and told me I must see a doctor. Asked them if 
they could treat me over there and they said No. 

Q As a result, did you go to see your own doctor? 
A Yes. 

Q Did you go from Gallinger Hospital home? A I 
went from Gallinger home. 

Q What did you do after you got home? A My, 
husband had called the doctor later that night That was 
the next morning, about 3:00 o’clock the doctor had 
come to see me. 

THE COURT: Read it (addressing the reporter). 

(Thereupon, the reporter read the answer of the wit¬ 
ness.) 







BY MR. NEWMYER: 

Q What do you mean, “3:00 o’clock the next morn¬ 
ing”? Do yon mean when he called the doctor or when 
he came? A That was when the doctor came. 

Q Prior to the time he came there, since this acci¬ 
dent happened, state whether or not yon had suffered 
any pain from this fall; where and how it pained yon? 
A Yes, I snffered pain, in my back and— 

Q (interposing): Tell the jury what was yonr physi¬ 
cal condition was after yon were on the streetcar 
19 with respect to whether or not yon had pain and 
if so where? 

THE COURT: On the streetcar? 

MR. NEWMYER: On the streetcar, after she was 
on the streetcar. 

THE WITNESS: My kneecap was knocked ont of 
place. 

THE COURT: Yonr kneecap was knocked ont of 
place? 

THE WITNESS: I had a bruise on my right knee. 
My knee was bleeding and I was sore aronndabont the 
pelvis. 

MR. SIRICA: What? 

THE WITNESS: Aronndabont my pelvis. 

BY MR. NEWMYER: Now, what was yonr condition 
after yon were treated at Gallinger Hospital with respect 
to where yon had pain after yon arrived home? 

THE WITNESS: My back, through my pelvis and 
my leg. 

THE COURT: Let me interrupt Mr. Sirica, what is 
yonr estimate of this case? 

MR. SIRICA: At least all day tomorrow. We have 
the streetcar operator and probably three or four wit- 

H6SS6S. 

THE COURT: Go ahead (addressing Mr. Newmyer). 
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BY MR. NEWMYER: 

I 


Q Yon say yon had pains in yonr back, through the 


pelvis and in yonr right leg? A My right leg, knee 

i ' • 

M 1 - J 

and back. 


s ! • • ’’ . 'V* 

1 THE COURT: Can yon hear her (addressing Mr. 


Sirica)? 

j. - r 

r 


20 MR. SIRICA: I can, yes, Yonr Honor. 



THE COURT: Yon have got to do better so 


those jnrors can hear. 



Yon can do better than that, Madam. 

• • • ij • ' . ' 

^:\ " j 

f THiti W1TMESS: I said, my back, my pelvis and my 


right leg; mv knee, my pelvis and right leg. 

- v !’• 1 •«*.%.» -.'iV-:'- • 


BY MR. NEWMYER: 

; 


\ Q All right When yon got home did yon stay np 

;■! 

or go to bed? A I went to bed. 



Q What time was it that yonr hnsband called the 


doctor? A I think it was 1:00 o’clock. 

* ■ ' t y\' ‘yj'.JJi 

P|||k ;Tv- 

MR. SIRICA: What time? 


j 

f THE WITNESS: I think it was 1.00 o’clock 

in the 

i 

morning. 



BY MR. NEWMYER: 



Q Yon said he arrived abont 3:00 o’dock; 

tell ns 

■ 1 ■ • 

1 

, what he did. A What treatments? 



Q Yes; tell what he did for yon. A He gave me 


some prescriptions, some medicine. 


! 1 . 

MR. NEWMYER: I didn’t hear yon, Mrs. 

Davis. 

U ' lr‘/S2 

• 

Yon have got to do better. 


1.‘ 1 , • 

Til Hi WITNESS : Had treatments and some prescnp- 


1 tions I got filled. 



21 Q How long did yon stay in the honse after 


that day? A Almost two weeks. 


. ., t r \ 

i 

' Q And dnring the two weeks, tell the jury what yonr 

11 

physical condition was. A I was stiff and still 

suffer- 


ing. 


’! - •' .V 

THE COURT: She said she was there — 


1 . 

■j i 

MR. NEWMYER: Two weeks, the two-week 

period 

; 

after the accident 

T j* 

;;V . r \ i '*?- / ;j’ '‘-T - ^v r ^T 
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Q Try to remember and tell the jury just how you 
felt during those two weeks; what trouble and discom¬ 
fort you were having. A Female—I was bleeding. 

Q Yes. Do you know when it started, how long after 
this accident? A It started the next day. 

Q Did the doctor treat you for that? A Yes. 

Q Do you recall how long that lasted at that time? 
A I think it ran a month or a little more than a 
month. 

Q How did the condition of your back progress dur¬ 
ing those two weeks while you were in the house? A 
Aroundabout—I felt better some days; some worse. 

Q Did you go out of the house at all? A 

22 No. 

Q Didn’t go out— A Until the doctor said I 
could go out 

Q Did you go to his office at all? A He treated me 
at the house. 

Q Do you recall the date when you went back to 
work? A I think it was the 3rd of August I am not 
too sure. 

Q Did you go back for any extended time after this 
accident? A No; I went back but I couldn’t work. I 
was not able to work 

Q Suppose you tell the jury what your job was at 
that time? A Elevator operator at the Internal Rev¬ 
enue Bureau. 

Q How long had you been there? A Aroundabout 
thirteen years. 

Q You say you had gone back for how long? A 
"When I went out on the 3rd, I think I came back the 
following August, the next August I am kind of mixed 
up because it has been so long. 

Q We can get those records. A I think I came 

23 back the 1st of August I am not too sure about 
that 
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Q How long did yon work the first time when yon 
had gone back? A Didn’t work a day. 

Q What was the reason yon were only able to work 
one day? A Becanse I was suffering with my back and 
knee and my pelvis. 

Q Then yon did not go to work again for how long; 
can yon recall? A I think the 1st of Angus! I am 
not too sure about it 

Q Did yon work thereafter, the rest of 1947? A 
Yes. 

Q Suppose yon tell the jury how your back condition 
progressed during the rest of that year? A Not too 
well. My back continuously hurt 

Q Are yon required to stand on your feet? A When 
not busy we can sit. 

Q What effect did standing on the elevator all day 
long have on your back. A Before the accident, it was 
all right but now I can hardly stand it 

Q During the rest of that year 1947, how did 
24 yon progress? A My knee felt pain on rainy 
days. I could feel pains through my knee. Also, 
I thought my leg was fractured because I had a lot of 
trouble with that—on the right leg and knee. 

Q There was no fracture? A No fracture? The 
doctor said there wasn’t no fracture. 

Q What was the progress during the rest of that 
year with respect to your female condition which arose 
as a result of this accident? A Once I felt I was well 
but off-and-on it was in excess and then just miss and it 
kept me worried all the time. 

Q Did that affect your nervous condition? A Yes. 
Quite a lot 

Q Did you have a nervous temperament prior to this 
accident with respect to this female difficulty—before this 
accident? A No, I didn’t 

MB. SIBICA: Just a minute. I may be in error, 
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but I don’t believe there anything about this in the 
pretrial order. 

MR. NEWMYER: Look at the pretrial order. 

MR. SIRICA: I am sorry. Have yon got it in the 
pretrial order! 

25 THE COURT: Yes. 

MR. NEWMYER: Yes. 

Q Mrs. Davis, how long did the doctor continue to 
treat von—Doctor Pinckney was yonr doctor? A Yes. 

Q Do yon recall how many visits yon made to him 
or he to yon dnring that time? A I don’t know; I 
think it is abont fonr or five. 

Q To his office? A To the honse, and after that the 
rest was to his office. 

MR. NEWMYER: I think at this time I wonld like 
to introduce this bill of Doctor Pinckney. 

MR. SIRICA: He is going to testify? 

MR. NEWMYER: Yes. He will be here, but I just 
want to show the visits made at this time. 

Better mark this. 

(Thereupon, the Deputy Clerk marked the bill of Dr. 
Pinckney as Plaintiff’s Exhibit No. 1 for Identification.) 

MR. SIRICA:^ As long as the Doctor is going to tes¬ 
tify, I have no objection. 

BY MR. NEWMYER: 

Q Mrs. Davis, I show yon this bill from Doctor Pinck¬ 
ney; does that show the home treatments and office 

26 treatments he rendered yon as a resnlt of this 
accident? A Yes. 

Q It shows home examination and, treatments at 
$10.00, June 10, July 10, August 7 and July 14; office 
treatments at $5.00 from June 11 through September of 
1947; and there is abont 37 visits made to him? A Yes. 
Q IJp until September of 1947? A Yes. 

Q The total of his bill on here is $235.00? A Yes. 
Q Mrs. Davis, can yon tell ns what effect this female 




15 


condition of yonrs had upon your home life! A Well, 
(Witness weeping). 

MB. SIRICA: May I suggest that we suspend a mo¬ 
ment She is a little bit nervous, Your Honor. 

I 


(Thereupon, a glass of water was handed to the wit¬ 
ness by the marshal). 

Q Suppose we consider the condition of your 

27 back, Mrs. Davis, has it progressed since 1947 up 
to the present time; are you having any difficulty 

with your back at the present time? A Yes. 

Q What is the nature of that difficulty? A I have 
pains in my back. 

Q Point out to the jury where it is and how it affects 
you. 

(Witness demonstrates to the jury.) 

THE COURT: Down around her lower back—in the 
lower back. 

BY MR. NEWMYER: 

Q How does it affect you so far as working is con¬ 
cerned? A I can hardly stand up too long at work. 

Q Did you ever have any difficulty standing on your 
leg for long before this accident, for long hours? A No. 

Q What about the condition; is there any improve¬ 
ment over the period of years? A Yes, a slight im¬ 
provement The only time I feel that is when there is 
snow or wet weather. Then I can feel the pain in my 
back. 

Q That is due to changes in the weather? A Yes. 
Q What is the condition of your nerves today? 

28 I mean as compared with what it was before thin 
accident? A I think it is getting worse. 


THE COURT: She will be all right in a moment, 
link. 

Jan’t you get on to something else (addressing cou 
sd)| 

□ft. NEWMYER: Yes. 

Q Suppose you take a drink of water, Mrs. Dav 





14 


but I don’t believe there anything about this in the 
pretrial order. 

ME. NEWMYER: Look at the pretrial order. 

MR. SIRICA: I am sorry. Have yon got it in the 
pretrial order? 

25 THE COURT: Yes. 

MR. NEWMYER: Yes. 

Q Mrs. Davis, how long did the doctor continue to 
treat yon—Doctor Pinckney was yonr doctor? A Yes. 

Q Do yon recall how many visits yon made to him 
or he to yon dnring that time? A I don’t know; I 
think it is abont f onr or five. 

Q To his office? A To the honse, and after that the 
rest was to his office. 

MR. NEWMYER: I think at this time I wonld like 
to introduce this bill of Doctor Pinckney. 

MR. SIRICA: He is going to testify? 

MR. NEWMYER: Yes. He will be here, bnt I just 
want to show the visits made at this time. 

Better mark this. 

(Thereupon, the Deputy Clerk marked the bill of Dr. 
Pinckney as Plaintiff’s Exhibit No. 1 for Identification.) 

MR. SIRICA: As long as the Doctor is going to tes¬ 
tify, I have no objection. 

BY MR. NEWMYER: 

• Q Mrs. Davis, I show yon this bill from Doctor Pinck¬ 
ney; does that show the home treatments and office 

26 treatments he rendered yon as a result of this 
accident? A Yes. 

Q It shows home examination and. treatments at 
$10.00, June 10, July 10, August 7 and July 14; office 
treatments at $5.00 from June 11 through September of 
1947; and there is abont 37 visits made to him? A Yes. 
Q Up until September of 1947? A Yes. 

Q The total of his bill on here is $235.00? A Yes. 
~Q Mrs. Davis, can yon tell ns what effect this female 
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condition of yours bad upon your borne life? A Well, 
(Witness weeping). 

MB. SIRICA: May I suggest that we suspend a mo¬ 
ment She is a little bit nervous, Your Honor. 

THE COURT: She will be all right in a moment, I 
think. 

Can’t you get on to something else (addressing coun¬ 
sel)? 

MR. NEWMYER: Yes. 

Q Suppose you take a drink of water, Mrs. Davis. 
(Thereupon, a glass of water was handed to the wit¬ 
ness by the marshal). 

Q Suppose we consider the condition of your 

27 back, Mrs. Davis, has it progressed since 1947 up 
to the present time; are you having any difficulty 

with your back at the present .time? A Yes. 

Q What is the nature of that difficulty? A I have 
pains in my back. 

Q Point out to the jury where it is and how it affects 
you. 

(Witness demonstrates to the jury.) 

THE COURT: Down around her lower back—in the 
lower back. 

BY MR. NEWMYER: ,, 

Q How does it affect you so far as working is con¬ 
cerned? A I can hardly stand up too long at work. 

Q Did you ever have any difficulty standing on your 
leg for long before this accident, for long hours? A No. 

Q What about the condition; is there any improve¬ 
ment over the period of years? A Yes, a slight im¬ 
provement The only time I feel that is when tiiere is 
snow or wet weather. Then I can feel the pain in my 
back. 

Q That is due to changes in the weather? A Yes. 
Q What is the condition of your nerves today? 

28 I mean as compared with what it was before this 
accident? A I think it is getting worse. 
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Q I am sorry; I did not hear. A I think it is get¬ 
ting worse. 

Q It has not improved any since 1947? A No, not 
very much. It is getting worse. 

Q Let me ask you this: with respect to your normal 
household duties, at home, do you do the cooking for the 
family? A Yes. 

Q The housedeaning? A Yes. 

Q Your husband was working? A Yes. 

Q What time do you usually get home in the eve¬ 
nings? A I get oft around 5:00 and get home around- 
about 6:00. 

Q When you do your housedeaning, do you have any 
hdp or do you do it yourself? A When I was sick? 

Q Before the accident? A I did it myself. 

Q After the acddent have you been able to do 
29 all that housework? A No. 

Q Do you recall how long that was? A Well, 
I don’t do it now. The Doctor told me not to. 

Q Did you attempt— A (interposing): Well, I did. 

Q Did you get any hdp to do it? A I got a little 
hdp. 

Q What hdp did you get? A Well, I got my Md; 
she is growing older. 

THE COURT: Your daughter? 

THE WITNESS: Yes. 

THE COURT: How old was she? 

THE WITNESS: She was 18 at the time, but she 
worked and went to school too. 

BY MR. NEWMYER: 

Q How many children do you have? A Three. 

Q What are their ages? A She is about 21 or 22 
now. Mildred Anne is 14 and Raymond is 12. 

THE COURT: Those are their ages now? 

THE WITNESS: Yes. 
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BY MB. NEWMYER: 

30 Q Are they all girls? A Yes. 

Q Did you get any outside help? A "When I 
was sick? 

Q Did you get any outside help or did the children 
just help when you were ill? A Yes, I got outside 
help. 

Q Who did you get? A My sister was here from 
North Carolina. She was to her sister-in-law’s house. 
She was on her vacation. I sent my husband over to 
get her and she waited on me. 

Q How long did she stay at the house with you? A 
About two weeks. 

Q After that time did you do your own work or your 
children? A I tried but felt I wasn’t strong enough 
to do it 

Q During this time you were off from work, did you 
take medicines? A Yes. 

Q Do you recall how often you were taking them? 
A For a long time but I couldn’t tell exactly how long. 
Q Well, now, Mrs. Davis, suppose I ask you this 
way: 

31 Did you have any family difficulties with respect 
to your husband prior to this accident? 

MB. SIRICA: May I ask the purpose of it; any 
family difficulties. 

THE COURT: It is very broad. 

MR. NEWMYER: I understand it is very broad. 
THE COURT: Did you have any difficulty with your 
sexual relations with your husband before this accident? 
THE WITNESS: No. 

THE COURT: After? 

THE WITNESS: Yes, plenty. 

BY MR. NEWMYER: 

Q Mrs. Davis, did that condition start soon after this 
accident?- A Well, right after the accident 
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Q And has it occurred since the accident and if so, 
for how long? A Has been up until now. 

Q Eight up until the present time? A Yes. 

Q You did not have any such difficulty, any trouble 
of that nature at all, before this accident? A No. 

Q Has the fact of that condition caused dis- 

32 agreement between you and your husband? A 
Yes. 

MR SIBICA: I object, Your Honor. 

THE COTJBT: Overruled. 

BY MR NEWMYER: 

Q That condition has occurred how often? A Some¬ 
times two or three times a week. 

Q Did you ever have any difficulty that many times 
or at all before the accident? A No; we got along all 
right 

Q At the present time, in 1951, is that situation cleared 
up or is it still going on? A Still going on. 

Q Still going on? A Yes, it is. 

Q And during the past four years it has occurred at 
the same rate, three or four times a week? A Some¬ 
times two or three times a week. 

Q Have you had fights over that? A Yes. 

MB. SJRICA: I think, Your Honor— 

THE COURT: How old are you? 

THE WITNESS: I am 43. 

MB. NEWMYER: I think that is aH. 

Cross Examination 

BY MR SIRICA: 

33 Q I am going to stand back here, and I win 
ask you to try to keep your voice up and talk back 

to me; and I am sure all the jurors can hear you. 

You say that your work requires that you stand up 
for long hours of the day? A Yes. 
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Q And that for about 13 years yon have been an 
elevator operator, prior to the accident? A Yes. 

Q During the course of the day yon stand np how 
many hours of the day, roughly? A I couldn’t say how 
many hours but I guess about—it is hard to say. 

Q On the day of the accident, let me refresh your 
recollection; that was June 16, 1947? A Yes, sir. 

Q You don’t recall off-hand the day of the week? A 
It happened on a Monday. 

Q June 16? A Yes. 

Q You had been going to see Doctor Pinckney prior 
to this accident; that is right, isn’t it? A Yes. 

Q And had been a patient of his for some time 

34 prior to this accident—both you and your hus¬ 
band? A Yes. 

Q You say you never had any back ailments prior to 
the accident? A No. 

Q What did he treat you for prior to the accident? 
A My pelvis and knee. 

Q Before this accident? A Oh, colds and different 
things, and things like family trouble. 

Q What are some of the things he treated you for 
outside of colds? A I didn’t have any trouble with my 
children. 

Q That is not what I asked you. You had some fe¬ 
male trouble prior to this accident? A No, before the 
accident I didn’t have any. 

Q You did not have any trouble at all before the 
accident? A No. 

Q Anything like that? A No. 

Q Getting back to the day of this accident which hap¬ 
pened on June 16; right? A Bight. 

35 Q You were getting on the streetcar with 
various other people? A I was waiting there. 

There were very few people. 

Q Did you observe the motorman when he opened the 
door? A When he came to the stop, when the door 
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came open, and that is the time I met with this accident 
Q Jnst prior, didn’t he open the door? A He did 
open the door. 

Q Didn’t he look out toward where the people were 
standing? A I guess he did. 

Q You say you were the first one on? A Yes. 

Q This was an old-type streetcar? A Yes. 

Q You had ridden that old-type streetcar before, 
hadn’t you? A Yes. 

Q You knew you had to step up? A Yes. 

Q Did you observe the motorman when he opened the 
door? A Yes. 

36 Q You always had to step up on that type of 
streetcar? A Yes. 

Q Did the motorman look out before you stepped up 
to board the streetcar? A I don’t know. I was look- 
.ing down at the step. 

Q The first thing, you put your left foot on the step? 
A Yes. 

Q Then what happened? A The step was level when 
I stepped up but went up with me and threw me on my 
knee. 

Q Level with the platform you were standing on? 
A Yes. 

Q You stepped right over from the platform? A 
My left foot stepped up. 

Q You put some of your weight on the step? A 
Yes. 

Q Bore down with either your right or left foot? 
A I know my foot was on it. 

Q You grabbed hold of this bar? A Yes. 

Q That is the time you claim it moved upward? 
A Yes. 

37 Q Slowly or fast? A It moved upward; it 
was moving upward. 

Q While it was moving, what happened? A I don’t 
know. 
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Q Do you know the door did not move more than a 
fraction of an inch? A I don’t know. I was so excited. 

Q The step threw you into the car? A Yes. I land¬ 
ed on my elbow. 

Q Isn’t it true and a fact that about at least four 
or five people got on before you? A No, indeed. No¬ 
body got on first. 

Q Isn’t is a fact that while the operator was making 
change for a passenger, he was not looking at you di¬ 
rectly but was making change for a passenger who pre¬ 
ceded you into the car, and when you attempted to put 
your right foot up you slipped off the step? A No. 

Q (Continuing) Thereby catching you on the shins 
and knee; isn’t that what happened? A No. 

Q You are sure of that? A No. 

Q Your right knee was skinned a little? A No, not 
at all. My left knee. 

38 Q Eight knee some? A No. 

Q Your right leg had a little abrasion on it? 

A The skin was broken on it. 

Q What part of the right leg? 

(Witness indicated above right ankle.) 

Q That is correct? A X^es. 

Q Isn’t it a fact that as a result of slipping off 
that platform— A (interposing): I didn’t slip. 

Q That did not happen? A No. 

Q What was the first thing the operator said to you? 

A He kept working the control; this handle that leads ! 
off—the control of the door, I guess. He kept shoving 
it backwards and forwards. 

Then he said, “You can’t get up?” I said, “No”. 

Then he said, “All right; I will help you.” 

He reached down and helped me up like a baby. Then 
he said, “Are you hurt?” 

I said, “Yes”. Then he said, “You stand here”. 
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May I go into that? 

39 Q Surely. A Hie said, “You may stand here 
beside me until I get you a seat”. There wasn’t 

any at the time. 

He lifted me up, and then went back to that control 
lever, whatever it was. He kept working it backwards 
and forwards. He saw the people stepping up. 

He told me to “stand here until I get a seat for you”. 
He kept looking in back. Then he said, “There’s a seat 
now” and this woman was ringing to get off. 

He lifted me over the high seat—where you step to— 
where you step over to take the seat. 

Q And this was while all these people were trying to 
get on the streetcar? A I was the first one. 

Q Do you know a Mrs. Carmichael standing imme¬ 
diately behind you? A No. 

Q You never saw her before? A Not to know her. 
Q You say then he got a seat and you went back 
and sat down? A He helped me. I was standing be¬ 
side him. He kept watching back until he saw this 
woman ring to get off, and then he helped me. He said, 
4 ‘You don’t have to discuss it” 

I went over and sat down. 

40 Q Had he been running the streetcar when all 
this took place? A No; it wasn’t moving. 

Q All this happened when he started at 11th Street? 
A When he came up and opened the door. 

Q All this happened while he was talking to you? A 
I stood up there a long time beside him; until the woman 
rang to get off at 7th. 

Q At 11th and before you got to 7th, where was the 
operator—was he asking people in the car whether they 
saw this accident? 

Just answer Yes or No. A I was almost unconscious. 
Q Were you unconscious when you got on the stretcar, 
after you fell? A After I fell? I just felt like every¬ 
thing went dark. 
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Q The question was were you unconscious? A It 
was almost dark, and after I stood up so long, I was 
unconscious of what was going on. 

Q Directing your attention to page 6 of your deposi¬ 
tion taken in our office December 20, 1948; do vou re¬ 
member your deposition being taken? A Yes. 

41' Q This was up in our office in the Colorado 
Building. A Yes. 

Q Directing your attention to the question asked of 
you on the date just mentioned, on page 6 of your said 
deposition, as follows: 

(Beading) “Q Can you tell me at the time the car 
came to a standstill whether the front door of the car 
was open or closed? 

“A I didn’t notice the front door. It happened so 
quick all I know is that I was down and unconscious. 
It happened so quick, you see. I didn’t notice the door.” 

Q Do you recall making that statement at that time 
when your deposition was taken? A I— 

MB. NEWMYER: Just a minute. I want to make 
an objection. That is not contradictory of anything she 
said. He asked her if she was unconscious before— 

THE COUBT: He very definitely asked her if she 
was unconscious after she fell. 

MB. NEWMYEB: She said that 

THE COUBT: It is proper cross-examination. 

MB. SIBICA: I will repeat the question and your 
answer. 

42 (Thereupon, counsel reread the question and an¬ 
swer previously read to the witness, appearing on 
page 6 of the deposition of witness taken on December 
20, 1948.) 

THE WITNESS: All I know is I was down and Un¬ 
conscious? 

MB. SIBICA: Yes; did you make that statement ? 

THE WITNESS: Yes. 
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BY MB. SIRICA: 

Q When you made that statement, was it false— 

MR. NEWMYER: (Interposing) I object 

THE WITNESS (Continuing): I was unconscious. I 
did not know what was going on around me. My hearing 
was gone. 

BY MR. SIRICA: 

Q Do you remember the operator assisting you into 
the streetcar? A Yes. 

Q You were not unconscious then? A I remember 
him getting me back in the streetcar. While I was down 
I was having a pretty hard time. 

Q Do you remember his telling you he wanted to get 
you a seat? A No. 

Q You were not unconscious then? A Right. 

Q You remember his telling you, so you said, 
43 not to say anything about this to anybody? A 
He said “don’t discuss it”. I did not say “don’t 
tell anybody”. He said “You don’t have to discuss it”. 

Q That was what he said, “You don’t have to dis¬ 
cuss it”? A Don’t discuss it. 

Q You were hurt and then don’t remember? A Yes. 

Q You remember all those things and yet you say 
you were unconscious; is that right? A Yes. 

Q How long were you unconscious? A I don’t know. 
I felt that everything had turned dark after my knee 
slipped out of place. 

Q After you got your seat, you sat on one of these 
crosswise seats? A Yes. 

Q You continued on to a point on 7th Street when 
your daughter got on? A Yes. 

Q Did she get a seat alongside of you? A She 
didn’t get a seat beside me. I think somebody else did. 
Q The question is, weren’t you seated alongside 
your daughter part of the way? A Yes; she 
stood until she got a seat from 7th Street 
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Q That is where she got on? A Yes. 

Q Still yon said a while ago it was so crowded yOn 
could not find a seat? A I did not find a seat He 
fonnd it for me. When the woman rang to get off, then 
he gave me her seat. He kept watching until he fonnd 
one. I did not look for no seat I wasn’t able to move 
around. 

Q Yon were in such pain? A Yes. I was getting 
stiff all the time. 

Q Then when yon got to 7th Street, your daughter 
got on? A She did not aim to get on. She sat down 
when she got a seat beside me because a woman was 
on the seat beside me. 

Q Have yon finished? Is that what yon wanted to 
say? A Yes. 

Q The streetcar started from 7th Street, and as yon 
were going along sometime between 7th and where yon 
got another car, yon were seated with your daughter? A 
Yes. 

45 Q Didn’t yon observe the streetcar operator 
at a time when yon were laughing with your 
daughter? A It was no time to laugh. 

Q The question was, didn’t yon observe. A No time 
to laugh. I guess he seen me crying because she sure 
took her handkerchief out of her pocketbook and wiped 
the tears from my face. If she were here she would tell 
yon the same thing. 

She told me not to get excited. 

Q Do yon know where she lives in New York? A 
Yes. 

Q I will now ask yon the specific question, isn’t it a 
fact, while yon were riding along with your daughter sit¬ 
ting beside yon, didn’t yon observe the operator of that - 
streetcar looking into his mirror, and yon were laugh¬ 
ing? A I did not pay any attention to anybody. If yon 
were hurt, yon just— 
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ME. SIRICA: Your Honor, I don’t want to argue 
with the witness. 

THE COURT: Answer the question. 

BY MR. SIRICA: 

Q Did you or didn’t you! A I did not That’s 

46 crazy. I didn’t do anything like that 

Q You immediately faked a pain, pretended— 
A I was in great pain. Nobody saw me laugh unless 
they are telling a story. 

Q Did you tell the operator you wanted to go to the 
hospital when he came back to talk to yout A No. 

Q Did you tell him the step gave way with you? A 
No, I did not tell him—the door folded up. 

Q You told him that? A Yes. 

Q This man Robinson, he helped you off? A Yes. 

Q Isn’t it a fact that the inspector out there who the 
operator got at the end of the line, wanted you to go to 
the hospital? A Yes. He jumped out and went in. A 
man came rushing back with a pad. Mildred says, 4 ‘Don’t 
go. You will get all excited. I will take you to Doctor 
Pinckney.” 

She kept pulling my dress and saying, “No; no”. 

Q She discouraged you from going to the hospital? 
A She wouldn’t let me go. 

Q And suggested you go to Dr. Pinckney? A She 
said she was going to take me. 

47 Q Did she nudge you? A I don’t know any¬ 
thing about nudging. She kept pulling my dress. 

Said, “Please don’t do that.” 

Q Did she tell you to make out you were injured 
and file suit? 

MR. NEWMYER: If you have any evidence of that, 
I don’t know. 

THE WITNESS: She is not that type of girl. 

MR. NEWMYER: I think it is a very objectionable 
question. I don’t see how he can possibly connect it up. 


THE COURT: I can see. Conceivably I don’t know. 
I overrule the objection. , , 

BY MR. SIRICA: 

Q Yon know, do yon not, as a* matter of fact, back 
in 1944 yonr daughter filed a claim against the Capital 
Transit Company! A Yes. 

MR. NEWMYER: What has that got to do with it! 

THE COURT: It might have a great deal to do. 

THE WITNESS: Because the man got his foot 
broken, over by the Union Station. The bus got tom 
up. 18 people got hurt She was not the only one. 

BY MR. SIRICA: 

Q You knew when—1944, as a matter of fact on 
February 3, your daughter had a claim against 

48 the Capital Transit Company and settled that claim 
for $300! A Sure I did. 

Q And isn’t it a fact that your daughter told you— 
A (interposing)' It was not a car of that type. 

THE COURT: Mrs. Davis, you wait until he finishes 
his question. 

MR. SIRICA: I am trying to get the witness to 
talk louder. 

Q Isn’t it a fact your daughter told you to make 
out that you were hurt and then file a claim! A She is 
not that type of girl, and she wouldn’t even say nothing 
like that 

Q After you got off the streetcar, this man Robinson, 
who used to work near you in the Internal Revenue Bu¬ 
reau— A (interposing) I asked him if he was on the 
streetcar so he would be my witness. He said “no”. He 
said he boarded it at the junction. 

Q Doctor Pinckney came over to your house about 
3:00 o’clock in the morning! A Yes. 

Q You were in great pain! A Yes. 

Q It was 1 o’clock in the morning when your 

49 your husband called him and he responded at 3:00 
in the morning! A Yes. 
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MR. SIRICA: I will ask yon to mark this paper as 
Defendant’s Exhibit No. L 

(Thereupon, statement signed “Emma L. Davis, dated 
June 18, 1947, was marked as Defendant’s Exhibit No. 1) 

MR. SIRICA: That is for identification. 

MR. NEWMYER: May I see it? 

MR. SIRICA: Tes (handed to counsel, who exam¬ 
ined the paper). 

MR. NEWMYER: I have no objection to its being 
offered now in evidence. 

THE COURT: He is not offering it in evidence. 

MR SIRICA: I just want to show it to witness and 
ask her to identify it. 

THE COURT: Yes. 

BY MR. SIRICA: 

Q Will you look at the signature on the back of this 
paper and state whether or not that is your signature, 
‘‘Emma L. Davis”; that is correct is it not? A Yes. 
I guess all of it is mine. 

Q Just the signature I am asking you about A 
That is mine. 

50 Q This is June 18, 1947, only two days after 
this accident, when a Mr. C. B. Morgan, an in¬ 
vestigator for the Capital Transit Company, called at 
your home? A Yes. 

Q He asked you to tell how the accident happened? 
A Yes. 

Q As you told your story he wrote it down in his 
own handwriting? A Yes. 

Q And after he finished writing it down, you signed 
it? A Yes. 

Q And that is your signature on the bottom? A 
Yes. 

Q In order to get the significance, I would like to 
read it from the beginning. 

I know that is not the proper way to do it, Your 
Honor. 


THE COURT: Go ahead. 

Q Your full name is Emma L. Davis? 

MR. NEWMYER: That is a printed form? 

MR. SIRICA: Yes. The first part of it is just pre¬ 
liminary, about the accident, the date and place where 
it happened; under “Injuries”—Sprained leaders of pel¬ 
vis, abrasion of both legs; attending physician, Dr. Rheo- 

dore Pinkney. (Pinckney) 

51 Q You told the investigator all that? A Yes. 
Q I will read this and ask you some questions. 

A I had read it 
Q It is true, isn’t it? A Yes. 

Q (Reading) “I had left my place of employment 
and went to 11th and New York Avenue, Northwest, to 
catch a streetcar home.” 

That is true? A Yes. 

Q (Continued reading) “There were others waiting 
to hoard the streetcar." 

That is true? A Yes. 

Q “The streetcar approached and stopped so that 
the front door was opposite me.” 

That is correct? A Yes. 

Q “The front door opened but no one got off through 
this front door.” A Yes. 

Q “I think I was the first to get on and I took hold 
of the upright bar to the right of the door with my 
right hand and at the same time I put my left 

52 foot on the first step but I don’t know if I bore 
weight on the left foot or not." 

Did you tell Mr. Morgan that? A Could be. 

Q Don’t you know? A I said, could be. 

Q “At this time the step came up, that is it folded 
up against the streetcar and I was left dangling, still 
holding to the upright” 

You told him that? A Yes. 

Q “I was trying to find a foothold. I don’t know if 
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the door closed at the time the step folded up.” A 
That is right. 

Q “The motorman jiggled a lever while I was dan¬ 
gling there and then came over and grabbed my right 
arm— A (interposing): He grabbed both arms, not 
only the right. He lifted me np. 

Q (continuing): —and helped me np into the car. 
I had my small pocketbook under my left arm. I was 
not carrying packages. I went back and took a seat 
and the motorman took my name and address and offered 
to call an ambulance, but I didn’t want any \excite¬ 
ment” 

53 You made that statement* A I couldn’t have 
told him I went back and took a seat I stood 
there. ' He kept watching to see if he could find a seat 
available. Have you got that—if you don’t have that- I 
stood up in the front of the car. 

You have something wrong. 

Q Have you finished* 

THE COURT: That is an answer? 

BY MR. SIRICA: 

Q You contend that you did not tell Mr. Morgan that; 
that he deliberately did not put that in the statement* 
A I am sure the motorman stood me up and I did not 
take a seat 

. Q Didn’t you tell Mr. Morgan that? A Somebody 
is wrong. 

Q He is an attorney. A He don’t even look like 
the man. If that is the man— 

Q Yon said to Mr. Morgan, “I went back and took a 
seat” and the “motorman took my name and address and 
offered to call an ambulance but I did not want any 
excitement”. 

That is what happened, isn’t it? A That is wrong; 
that is wrong. 

. Q But the rest is right? A I remember telling him 



the motorman helped me; that I stood up beside him. 
A man came out and talked to me. 

54 I said the motorman was very nice about it He 
stood me up. Helped me up; put his hand under 

both arms and stood me in the front of the car and he 
was beside me until I could get a seat 
THE COURT: Move on to something else. That is 
the answer to the question. 

BY MR. SIRICA: 

Q (Reading): “My daughter Mildred boarded the 
streetcar at 7th Street and New York Avenue, North 
west” A That is right 

Q “She did not see how this accident happened.” A 
No, she did not see. 

Q “We rode on to Kenilworth Junction where the 
motorman offered to get an ambulance”; that is correct? 
A It wasn’t Kenilworth Junction. We was at the car 
bam. 

Q “I got off with the help of Mr. Robinson who works 
as messenger at the Internal Revenue and lives at Meade 
Street”; that is correct, isn’t it? A Yes. 

Q “He did not see the accident because he came along 
on a Kenilworth streetcar which we caught at 

55 Kenilworth Junction”; correct? A Right 

Q “I was taken to Gallinger Hospital by my 
husband and examined and released, and I was then 
carried to Dr. Pinckney, Deane Avenue, that same 
day”— A It was not. 

Q You made that statement? A I did hot go to 
Dr. Pinckney’s office. He came to my house. 

Q “I was then carried to Dr. Pinckney, Deane Ave¬ 
nue, that same day and I went to his office again yester¬ 
day”; do you mean you did not make that statement to 
Mr. Morgan? 

THE COURT: Wait until he finished. 

THE WITNESS: I wasn’t out of bed. 
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BY MR SIRICA: 

Q Did yon make that statement? A No. 

Q Did he send any bill? A I don’t remember that 

Q (Continuing reading): “He is to send me a bilL 
My medicine so far has cost $3.00. Expense so far 
Doctor bill and medicine.” A I remember the $3.00. 

Q Doctor’s bill and medicine was $3.00; right? 

56 A I remember that 

Q Up to the time yon made that statement? A 
More than that 

Q “Dr. Pinckney is giving me diathermy”; did yon 
make that statement? A Yes. 

Q Yon told Mr. Morgan that? A Yes. 

Q “At no time did the streetcar move nor did the 
door dose on my hand when the accident occurred.” 

That is correct? A Yes. 

Q “The weather was dear, streets dry.” A Yes, 
the weather was good. 

Q “I did not get a chance to look at the step to see 
if anything were wrong with the step surface.” 

Do yon remember making that statement? A I don’t 
remember anything like that. 

Q I ask yon, did you tell him: “Actually I don’t 
know what happened to the step whether it dropped down 
or folded up. I had had to wait a minute or so before 
the streetcar came up so I could get on.” A I told him 
the step folded. After anything carries yon, if it folds 
up; see? 

57 Q I see. A And dropped down nobody can 
harm yon. 

Q Yon deny making that statement? A Yes. I 
don’t remember. 

Q “I had to wait a minute or so before the streetcar 
came up so I could get on”; yon deny making that too? 
A Yes, I was standing there. 

Q The parts of the statement made to Mr. Morgan 
the parts unfavorable to yon, yon deny? 



THE COUET: Don’t answer that It is argumenta¬ 
tive. 

BY MR. SIRICA: 

Q _ Yon went to Dr. Pinckney’s office? A No, Dr. 
Pinckney came to me. 

MR. NEWMYER: She said “he came to me”. 

BY MR. SIRICA: 

Q Directing your attention now to Plaintiff’s Exhibit 
No. 1, yon have not marked it (addressing counsel) ? 

MR NEWMYER: I was waiting for Dr. Pinckney. 
He is going to be here. It is marked for identification, 
I believe. 

BY MR SIRICA: 

Q Showing yon what purports to be bill of Doctor 
Pinckney’s treatments at $10.00 each for home, June 10, 
July 10, Angnst 7 and 14th. 

58 Then yon saw Dr. Pinckney on June 1st; that 
was before the accident, in 1947? A I don’t re¬ 
member. 

Q June 10. A I don’t remember. 

Q Yon deny yon saw him on June 10, before the acci¬ 
dent? A I don’t remember. 

Q That was before the accident, June 10? A I don’t 
remember. 

Q Yon deny that yon saw him before the accident? 
A I really don’t know because I don’t remember. I 
don’t think so. 

Q I am not trying to confuse yon. I think yon have 
already testified yon were a patient of Dr. Pinckney and 
yon had seen him prior to the accident for other ailments. 
A lam afraid to say. 

Q Yon never saw him for other ailments? A He 
was my doctor; oh, yes. 

THE COURT: That is all, Mrs. Davis. Step down. 
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127 Luther Robinson, 

> . 
called as a witness by counsel for the plaintiff, having 
first been duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

BY MB. NEWMYER: 

Q Your name is Luther Robinson? A That is right 

Q Yon will have to speak real lond so that all these 
people can hear yon. A That’s right. 

Q "Where do yon live? A No. 29, 46th Place, North¬ 
east 

Q And where are yon employed? A At the Otten- 
berg’s Bakery. 

Q What is yonr position there? A A baker. 

128 Q Baker? A Yes. 

Q How long have yon been employed by Otten- 
berg’s? A Thirty-one years this past October. 

Q Mr. Robinson, were yon a witness to an accident 
which occurred in June, 1947 at 11th and New York Ave¬ 
nue? A I was. 

Q At the time of the accident where were yon going? 
A I were going home. I were coming from the bus 
station and going home at the present time. 

Q Who was with yon? A My wife. 

Q Did yonr wife see the accident, do yon know? A 
Not partly. 

Q Will yon tell the jury what yon observed at the 
time of the accident? 

THE COXJRT: Now, I am not dear as to where 
this witness was at the time Mrs. Davis feU 

MR. NEWMYER: That is what I expected him to 
say first, Yonr Honor. 

BY MR. NEWMYER: 

Q Suppose yon start at the time yon were on the side- 
watt. A We came out of the bus station and was on 



the corner of the Greyhound Bus Station to catch a car 
going northeast At the time the light were 

129 changed for the traffic going out New York Ave¬ 
nue, and as the car came up I was waiting for my 

wife, because she had been to the ladies rest room, and 
I was hoping she would get there before the car got 
there. 

So when she came, she came up just as the car came, 
and as the light changed to go out New York Avenue. 

Q You mean the light for you was green, or red as 
you went across? A The light was green for 11th 
Street traffic going northwest 

Q That was the direction you were walking? A 
Yes. 

Q Therefore the light was red for the streetcar, is 
that what you mean? A That is right. 

Q Tell us what you observed. A Just as we ap¬ 
proached, we came in from an angle this way (indicat¬ 
ing). It is one of those cars with a door that the people, 
like the exit closes and the entrance opens, and in the 
meantime as the car came up right fast it seemed like 
he opened both doors, and just as this lady or some¬ 
body—I guess it was Mrs. Davis—approached to catch 
her hand to get up in the car, it seemed like the door— 
I don’t know whether the motorman made a mistake and 
closed the entrance door— 

Q Don’t tell us that. Tell us what you observed. 

130 A What I saw, it seemed the lady’s leg was 
fastened between the step and the door, and the 

door was partly closed, and the step was on an angle like 
that (indicating). 

By the time we rushed over there, I didn’t know, I 
could hear, you know, like the air from the streetcar 
accessory, I don’t know whether he was trying to get 
the controls working, but you know like the air from 
the car— 
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Q You mean you could hear the air? A Yes, I could. 

Q Is that the sound that you hear when the doors 
open and close on the streetcars? A That is right 

Q Did you see the motorman doing anything? A 
Only working those gadgets up there. I don’t know any¬ 
thing about streetcars, but it seemed to me that that is 
what he was trying to do—get something straightened 
out up there. 

MR. SIRICA: I object to the conclusion, Your Honor. 

(At this point in the proceedings Mr. and Mrs. Davis 
entered the courtroom.) 

THE COURT: As I get it, that was the impression 
from what he saw. If that is what he means— 

"Where were you? 

THE WITNESS: I was about the fourth person on 
the inside, like the entrance. 

131 THE COURT: How far from the streetcar 
were you? 

THE WITNESS: Oh, just— 

THE COURT: Prom the entrance. 

THE WITNESS: There is a mark like a safety 
zone, Your Honor, and it is a guard there, and at New. 
York Avenue particularly there they have a curb guard 
there. It is something like a safety zone. And we had 
reached that zone, I had particularly myself, and no 
one had attempted to help her. 

BY MR NEWMYER: 

Q Was this woman the first one or not to get on 
the car, as far as you saw? A She seemed to be, be¬ 
cause everybody seemed to step aside, and I think I 
heard somebody say, ‘‘Won’t somebody help her?” 

MR. SIRICA: Objection to what somebody said. 

BY MR NEWMYER: 

Q What was this lady’s position in the car? A She 
was down in the car, her leg was; it seemed like it was 
folded under, and one leg was dangling, seemed like she 



was trying to get her footing, catch ahold with that 
other leg. 

Q That same time I think yon said yon observed the 
step of the car? A The part of the step I cbnld see, 
becanse the other part were partly covered with her 
body. 

Q I see. Yon say the doors were partially 

132 closed? A Yes, it seemed to me on an angle, yon 
know, they swing, and it was not flnsh back like 

they generally be, like I have seen these cars, not like 
these old—new model cars now, bnt that was an old 
model car. 

Q Let me ask yon this: Was the lady holding onto 
the rail or not? A Do yon call that a rail? I thought 
it was a handle. It is like a arm there. 

Q Well, whatever it was, was she holding onto it? 
A With one hand, and part of her body was leaning 
in towards the car. 

Q Did yon actually see the step move, or did yon 
just see the step in that position when she was down? 
A The step after a few minutes seemed to come back 
down. 

Q I mean before that point; before it came down 
again did yon actually see the step move with her as 
she got on, or did yon first see it when she was down 
on the floor of the car? A When she was down on the 
floor of the car it was in a triangle position, likef— 

Q The step was in a triangle— 

MR. SIRICA: Now, just a minute. I object to that. 
THE COURT: Go ahead. 

BY MR. NEWMYER: 

133 Q Who helped her up from that position? A 
The motorman. After a few seconds, it seemed 

to me two or three minutes, I don’t know what he was 
saying to her or what; I couldn’t observe exactly what 
he said, becanse we were on the outside of the car then. 



Q Now, before he got her up, did you observe whether 
or not the step was then level again with the street? 
Had it come down? A Before he picked her up? 

Q Yes. A That part, I don’t think I quite re¬ 
member, due to the excitement 

Q Do you remember which leg was dangling outside 
and which one was caught in the streetcar? A If I re¬ 
member distinctly, it was her right leg. 

Q That was dangling out— A Yes, sir, this right 

Q Did this noise from the air, was that at the same 
time you saw the motorman pushing the levers or not? 
A Yes, sir. 

Q Now, what did you—did you later get on the car 
yourself? A Yes, we did. 

Q Did you observe anything about her condition? A 
We set directly behind her and she was talking to some 
• lady. I don’t know who the lady was. And natu- 
134 rally, why, the woman was hurt, and seemed to be 
hurt, and I asked her was she hurt 

MB. SIBICA: We object to any conversations. 

' BY MR. NEWMTER: 

Q How long did you stay on that car? A From 
11th Street to 36, 34r—36, it was in front of the D. G. S. 
Store there. That was the main transferring station 
there. 

Q Were you on the car until she left it? A No. I 
got off at 36th. 

Q Was she still on when you got off there? A Yes, 
she were. ‘ 

Q During the time you rode from 11th Street up to 
36th Street, did you hear her laughing at any time? A 
No, I did hot 

Q Did she indicate in any way whether she was in 
paint A She did. 

Q In what way? A She said her knees were hurt 
And my wife particularly looked over there and saw that 
her knees were bleeding. 
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MB. SIBICA: Now, if Your Honor please, I still 
object. I do not object to him testifying abont what he 
saw, but conversations which are hearsay, of course, I 
have to object to that 

THE COUBT: He can testify as to I what he 
135 saw. This is a lay witness, and lay witnesses are 
not supposed to know the rules. 

You can say what you saw, not what your wife saw. 
You can say what Mrs. Davis said about her physical 
condition, but you cannot say what anybody else said. 

BY MB. NEWMYEB: 

Q Did Mrs. Davis say anything as to whether or not 
she was in pain? A She did. 

Q What did she say? A She said her knee hurt her. 

Q Prior to the time—after the accident, and before 
you got off during that trip, did you notice anything un¬ 
usual about the doors or the handles that indicated 
whether they did or did not work properly? A I did. 

MB. SIBICA: Just a minute. I object to that. This 
witness is not an expert witness. 

THE COUBT: Objection sustained. 

MB. NEWMYEB: I think that is all. 


Cross-Examination 


BY MB. SIBICA: 

Q How long have you known the plaintiff, Emma Da¬ 
vis, and her husband? A Just on that particular 
136 date. I never met her husband. 

Q What is that? A I have never known her 

husband, 


I met her that day. 

Q Never knew her before that date? A That is 
right. 

Q This accident occurred on June 16, 1947. Does that 
refresh your recollection? A I don’t know the exact 
day. 
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Q Did yon ever work as a messenger in the internal 
Bevenue? A No. 

Q Didn’t know her at all prior to that date? A No. 

Q Did yon give her yonr name while yon were on 

the streetcar? A How’s that? 

Q Did yon give her yonr name on the streetcar? A 
I did. 

Q Yon say yon were waiting with yonr wife on that 
comer to get on that streetcar? A That is right 
Q And yon had jnst come from the Greyhound Bns 
Line? A That is correct 

Q At the time yon were waiting there, the 

137 streetcar had already come to a stop? A I was 

watching for the car, and the light at the same 

time. 

Q Yon were waiting for a green light to get over to 
the streetcar? A That is right, to the streetcar stop. 

Q How many people were waiting to get on that 
particular streetcar? A Well, I imagine it seemed to 
me about six or seven people. 

Q As a matter of fact, there were many more than 
that waiting to get on the car, were there not? A I 
don’t think there were. 

Q Were these people with respect to the number one 
door, the door yon get on the streetcar, where were they? 
A The extreme comer of that curb, safety zone. 

Q They were there waiting? While yon were waiting 
to get over there? A Yes, and in back there were some 
other people that crossed with me as the light changed, 
to catch this particular car. 

Q Those people were waiting immediately in front of 
that number one door to get off? A At the extreme 
comer. 

Q That is . right And naturally, yon were in 

138 back of these people on the curb. A No, I was 
like coming in, I didn’t come directly across. I 

came in an angle towards the exit door. 





Q You don’t know who got on that streetcar first, 
do you? A I am positive it was that lady there (indi¬ 
cating). 

Q From your own recollection, you don’t know who 
got—* A I didn’t see anybody get on before. She was 
the first one into the car as far as I could understand. 

Q As a matter of fact, you didn’t see how this acci¬ 
dent happened, isn’t that correct? A I did observe how 
it happened. 

Q You remember on January 11, 1949, a Mr. Charles 
Price, an investigator for the Capital Transit Company, 
came out to interview you as to how this accident hap¬ 
pened? A I do not 

Q Do you deny that he did? A No one has ever 
been in my house. 

Q Your name is Luther Bobinson? A Luther B. 
Robinson. 

Q And you live at 29 46th Place, Northeast? A 
That is right 

Q Do you deny that on January 11, 1949, you were 
interviewed by an investigator of our company—just a 
minute, let me complete the question—Mr. Charles 
139 Price, an elderly man, I think he is in his late 
50’s or 60’s, as to how this accident occurred, and 
you gave him an oral statement? A Never gave him 
any written statement 

Q I mean an oral statement A No oral statement 

Q You deny that you told him anything? A I never 
told him anything. 

THE COURT: Let me understand that 

Do you say that no one representing the Capital 
Transit Company ever came to your house? 

THE WITNESS: As far as I know. 

THE COURT: Just a minute. No one representing 
the Capital Transit Company ever came to see you 
about this accident; is that what you are saying? 

THE WITNESS: Yes, sir. 



BY MR. SIRICA: 

Q Isn’t it a fact that yon told Mr. Price that yon 
were a night baker employed at the— 

MR. NEWMYER: I object to— 

MR. SIRICA: Jnst a minnte. 

THE COURT: Jnst a minnte. Let him make the 
statement— 

MR. NEWMYER: I object to him making the state¬ 
ment in order to get it in front of the jnry when he 
says the man was not there. 

THE COURT: I will overrule the objection. 
140 MR. SIRICA: I jnst want to read his state¬ 
ment 

THE COURT: He says he never made a statement 
That is for the jnry to decide. This is perfectly proper 
cross-examination. 

BY MR. SIRICA: 

Q Do yon deny that on Jannary 11, 1949, yon told 
Mr. Price that yon were a night baker employed at Otten- 
berg’s at 1200 block of Morse Street, Northeast? A 
Pardon me, Your Honor, now he is calling Mr. Price, 
if the man represented the Capital Traction Company he 
never mentioned it to me. If I made any such statement, 
he did not say he was from the Capital Traction Com¬ 
pany. 

Q Who did he say he was? A Some man came out 
there and never gave me no name, and I refused to talk 
because I don’t know what he was. 

Q Didn’t he tell yon that he was— A He didn’t 
mention Capital Traction Company, I am telling yon 
now. 

THE COURT: But some man did come out to see 
yon? 

THE WITNESS: Yes, sir. 

THE COURT: About this accident? 

THE WITNESS: Yes, sir. 

BY MR. SIRICA: 



Q He was an elderly man? A' That I 


can’t 

remember whether he was elderly. 

Q Didn’t yon tell that gentleman that yon had been 
downtown that day and were jnst abont ready to catch 
a streetcar to go to work? Yon told him that, didn’t 
yon? A No. I told him I was going home. 

Q Isn’t it a fact that yon told him that yon had jnst 
been in the Greyhonnd Bns Company? Yon told him 
that, didn’t yon? A That is right 

Q And isn’t it a fact that yon told him that when yon 
came ont yon walked a slight distance east and then ont 
to a car stop to 11th Street to catch an eastbonnd car? 
Yon told him that, didn’t yon? A I wonld have to 
walk to the corner— 

THE COURT: Wait a minnte. The qnestion is: Did 
yon tell the man who came to see yon, what connsel has 
jnst asked yon? 

. Read it again. 

BY MR. SIRICA: 

Q Did yon tell him that after coming ont of the bns 
station, the Greyhonnd Bns Terminal, that yon walked a 
slight distance east and then ont to the car stop at 11th 
Street to catch an eastbonnd car? A It was' going 
northeast, if that is what yon mean. 

142 Q The qnestion is, did yon tell that man— A 
Yes, whoever he was. Whoever he were, I don't 
know. ! 

Q And he was making some notes as yon talked? A 
No, he wasn’t at my honse that long. ! 

Q Didn’t yon tell him that yon stopped on the curb 
to wait for a red light against yon? Yon told him that, 
didn’t yon? * A .1 waited for the green light 

Q I nnderstand. The red light was against yon. Yon 
were waiting for a green light? A That is right. 

Q And didn’t yon tell him that when the red light 
changed yon walked ont toward the car which was stand¬ 
ing still? A At that time it came to a stop. 
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Q Yon told him— A It came np, coasting' np to the 
light 

THE COURT: He is asking yon if yon told the man 
that - . 

THE WITNESS: Yes. 

THE COURT: All right 
BY MR. SIRICA: 

Q Isn’t it a fact that yon told him then that it was 
then yon noticed a colored woman, whom yon later 
learned to be Mrs. Davis, partly in and partly ont of the 
front door of the trolley? Didn’t yon tell him that? A 
If that is Mr. Price, whoever yon are talking about, 
yes. 

143 Q Didn’t yon tell him that? A Yes. 

Q And yon told him farther, didn’t yon, that 
yon did not see her attempt to board the car nor did 
yon see her fall into the car? Didn’t yon tell him that? 
A I told him that the lady were partly in, she was fas¬ 
tened in. Her leg, or something, were canght into the 
car. 

Q Didn’t yon tell him, when he pnt the question to 
yon, that yon did not see her attempt to board the car, 
nor did yon see her fall into the car? Yon told him 
that? A I saw her when she reached for the arm at 
the door. 

Q Didn’t yon tell him, further, that all yon knew was 
that she was partly in and partly ont? Didn’t yon tell 
him that? A Yes, at that particular time. 

MR. NEWMYER: If Your Honor please, I don’t 
think there is any impeachment there. That is what he 
said here today. 

THE COURT: That will be for the jury to hay. 

BY MR. SIRICA: 

Q Didn’t yon further tell him that the operator 
helped the woman np and then told her to obtain the 
names of anybody who saw the accident? A No, I did 
not state that. 





Q You deny stating that? A No, I did not. 

Q Didn’t you say then you gave Mrs. Davis your 
name? A After I was seated. 

144 Q But you told the man what I have just read 
to you? A Yes. 

Q Didn’t you tell him that some attorney came out 
to see you, and you had given this attorney a (written 
statement you would not give him a written interview, 
the man I am talking about? A No, I wouldn’t 1 

Q But you told him— A I didn’t know it;was an 
attorney. I thought it was somebody from an insurance 
company, or something. 

MR. SIRICA: May the jury be instructed jfchere is 
no insurance company involved in this case, Your Honor? 

THE COURT: I do not know whether there is or not, 
but it is immaterial 

Now let us be sure the witness is talking about the 
same man Mr. Sirica is talking about Read that again. 
BY MR. SIRICA: 

Q Didn’t you tell Mr. Price—his name is Mr. Price, 
the man from Capital Transit Company—that some attor¬ 
ney came out to see you, and as you had given this man 
a written statement you would not give a written state¬ 
ment to Mr. Price? Didn’t you tell him that? A No, I 
don’t remember telling him that. 

MR. NEWMYER: What is the date of that? 

MR. SIRICA: January 11, 1949. 

145 BY MR. SIRICA: 

Q Do you deny you told him that? A I do. 

Q Now, you say you rode out on the same streetcar. 

THE COURT: Let me interrupt you for a minute. 

MR. SIRICA: Yes, Your Honor. May we approach 
the bench? 

THE COURT: Before you do, let me ask this: 

Had a man, some other man, already been out to see 
you about this accident before this man Mr. jSirica is 
talking about? 











THE WITNESS: Your Honor, to tell you the truth 
there seems to me three or four men came out 

THE COURT: Had already been out? 

THE WITNESS: Yes, sir. And they didn’t give no 
reference of who they represented or not. 

.' THE COURT: Did you give a signed statement to 
anyone? 

, THE WITNESS: No, sir, never. 

THE COURT: Have you ever given a signed state¬ 
ment? 

THE WITNESS:. I have not 

THE COURT: Read that again, now, Mr. Sirica. 

MR. SIRICA: Which one is that, Your Honor? 

‘ THE COURT: The reference to the attorney and the 
signed statement 

BY MR. SIRICA: 

Q Do you deny that you stated to Mr. Price that 

' some attorney had been out to see you and that 

146 you gave this man, this attorney, a written state- 
ment and that you would not give a written state¬ 
ment to Mr. Price, the man from the Transit Company? 
A Now, Mr. Attorney, as you say a written statement, 
I haven’t wrote one thing for nobody. If anybody wrote 
anything I said, they wrote it on their own accord. 

THE COURT: Have you ever signed any written 
statement? • 

THE WITNESS: No, sir, Your Honor. I never write 
mv signature for anybody— 

MR. SIRICA: Do you have a written statement from 
this man, Mr. Newmyer? 

MR. NEWMYER: I was going to refresh his recol¬ 
lection about it. 

MR SIRICA: May I see it? 

MR. NEWMYER: Yes. I have one here. 

THE WITNESS: With my signature? 

MR. NEWMYER: I think it is your signature. You 
can look at it afterwards. 










May I look at your statement, Mr. Sirica! j 
MR. SIRICA: I do not have a written statement. I 
have a memorandum. Yon may look at it. (Handed to 
counsel for the plaintiff.) 

MR. NEWMYER: Will Your Honor indulge me for a 
minute until I look at this! •: 

THE COURT: All right - .; | 

147 MR. SIRICA: Are you going to offer;this! 
MR. NEWMYER: I am going to offer both 

of them. j • 

MR. SIRICA: There are some preliminary things in 
here not in connection with the impeachable— . > 

THE COURT: I will decide that when the time comes, 
and the time is not now. You cannot offer it now.; 

BY MR. SIRICA: v , 

Q I show you now what purports to be a statement 
signed by you on November 12, 1948. That is correct, 
isn’t it! Your name is Luther Robinson! A That is 
right. C. 

Q And when I asked you awhile ago whether you 
had ever given anybody a written statement, yon did give 
some attorney a written statement! A That is not my 
handwriting. ! 

Q You signed it, didn’t you! Isn’t that your signa¬ 
ture! A Yes, that is my name. 

Q And that is your signature! A I know that’s my 
name. i . V‘: 

Q Will you look at it again! 

MR. NEWMYER: You might show him the, name of 
the witness. - v; 

THE WITNESS: That is my name all right C 

MR. SIRICA: Is it your signature! 

THE COURT: Did you sign it! That is the ques¬ 
tion. 

148 THE WITNESS: Yes, that is my name. I 

guess I must have signed that ! 
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. BY MR SIRICA: 

Q Must have signed it? A Yes. 

Q And yonr name is also on the second page there, 
is that right? A Yes. 

Q In other words, you did tell Mr. Price, the second 
man who talked to you, that you had given a signed 
statement to some attorney? A I didn’t tell him that 

Q You didn’t tell— A I didn’t tell Mr. Price I had 
given anyone a written statement 

Q After the accident occurred, after that day of the 
accident that you claimed you saw, when was the first 
time you saw the plaintiff or her husband? A Who? 

Q When was the first time after the accident that you 
saw either Mrs. Davis or her husband? A Upstairs, 
yesterday. 

Q Only yesterday? A Yes. Except that day of the 
accident. I didn’t see her husband. It was only 
her. 

149 Q You mean you never talked to them since the 
accident until yesterday? A No, I haven’t. 

Q You never discussed it with her? A The only 
time I discussed anything with her was over the tele¬ 
phone. 

Q When was that? A I don’t know what particu¬ 
lar day. 

Q Did she ask you if you had seen the accident? A 
_ She didn’t ask me. She knew I seen it She asked me 
if anybody come out to see me, as far as that is con¬ 
cerned, and would I still be willing to be a witness for 
her, and I told her I would. 

Q And you deny that you told our attorney that you 
gave a written statement to some attorney? A I don’t 
know what it was, whether it was an attorney or not. 

Q Was it somebody from Mr. Newmyer’s office that 
you gave this written statement to? A I don’t know. 

Q In this you say there were six or eight people 
waiting to get on the streetcar. A That is right 
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Q Isn't it a fact that while those six or eight people 
were waiting to get on the streetcar, at number 

150 one door, that that obstructed your view, and— A 
No. I told you I came in towards the exit door 

from this side of the line. 

Q Weren’t you waiting in back of where these people 
were standing? A I were waiting at the curb at the 
time the light changed. 

Q You were waiting for the light to change so you 
could walk on the cross-walk? A Not in the cross-walk. 
On the inside of the cross-walk. 

Q While you were proceeding toward the streetcar, 
there were six or eight people or more at that particular 
door, where they would enter, is that correct? A Where 
they would enter, yes. 

Q That is right So you couldn’t see anything— A 
I couldn’t see from my position which I went to myself 
to catch the car. 

Q And you couldn’t see the steps going up or down, 
could you? A When I saw the steps it was on a slant, 
and the part that I saw was visible to me from the 
lady’s body, from underneath her body. 

Q The steps were on a slant? A On a slant like 

151 that (indicating), and the door kind of like that 
(indicating). 

Q And where were— A The doors were on an 
angle. It wasn’t flush back against each side. 

Q The doors were dangling— A The doors was, 
you know, about that far from the car, from the side of 
the car (indicating). 

Q In other words, they hadn’t closed up altogether, 
is that what you mean? A That is right 

Q And it was then you saw this lady between the step 
and the streetcar, is that it? A Yes. 

Q That is the time you saw her? A Yes. 

Q You didn’t notice anybody getting on in front of 
her? A I did not 


Q Yon wouldn't say that didn’t happen? A From 
my view, I observed die was the first one who entered 
the car, attempted. 

MR. SIRICA: Would Your Honor indulge me for a 
moment? 

THE COURT: Yes. 

MR. SIRICA: That is alL 

MR. NEWMYER: Your Honor, may I introduce this 
statement in evidence? 

152 MR. SIRICA: I have no objection. 

THE COURT: All right 

• • • • 

(Statement of Luther Robinson dated November 12, 
1948, was marked Plaintiff's Exhibit No. 2 and received 
in evidence.) 

• • • • 

MR. NEWMYER: This is a statement dated No¬ 
vember 12, 1948, four or five months after the accident, 
signed by Luther Robinson, dated Washington, D. C., 
witnessed by Armand Newmyer, who is my brother. It 
gives his full name, his address, business address Otten- 
berg's Bakery. Referring to the accident that occurred 
on June 9, 1947, at or about 6:00 p. m. at or near 11th 
and New York Avenue, Northwest 

“I herewith make the following voluntary statement: 

“I was on the southwest comer of 11th and 

153 New York Avenue intersection with my wife. We 
were waiting for the light to change so we could 

go to the streetcar stop. We saw an old-type streetcar 
coming out on New York Avenue from 12th Street It 
was traveling fast, and when it got to the first white 
mark on the street at 11th and New York Avenue, the 
light ahead changed to red for westbound traffic on New 
York Avenue, and the streetcar came to & fast stop. 

*‘There were about six or eight people at the stop 
waiting to get on the streetcar. 


“When the light changed to red for New York traffic 
my wife and I started to cross to the stop. I don’t 
believe anybody got off the front of the car or not The 
front doors of the streetcar came open when the street¬ 
car came to a stop, and I did not look to see if the step 
came down or not 

“I saw Mrs. Davis pnt out her right hand to grab 
the rail and lift her left leg to get on the step. The 
next thing I saw was Mrs. Davis’ left leg caught between 
the step and the side of the streetcar. The step was 
slanted np. I saw the doors begin to dose and the step 
dose np more. Her right leg was hanging towards the 
street. 

“I saw the motorman fooling with some handles or 
levers in front of him and heard some noise made 
154 by air, and after abont three or fonr minutes the 
doors came back open and the step came back 

down. 

“The conductor asked the lady something but I don’t 
know what, or what she answered. The motorman came 
over to the lady and pulled her up. 

“We got on the car after she did and I took a seat 
I saw her left leg bleeding and heard her say that her 
left knee hurt. 

“The motorman asked if anyone saw the acddent and 
gave Mrs. Davis and another lady a slip of paper. 

“I got off at 36th Street Northeast and did not see the 
motorman have any trouble with the handle or levers 
after 11th Street, and the doors worked properly.” 
Signed “Luther Robinson, November 12,1948.” 

• • • • 

158 Emma L. Davis 

plaintiff herein, resumed the stand and testified further 
as follows: 
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Cross-Examination—Resumed 
BY MB. SIBICA: 

Q I believe yon stated yesterday, did yon not, that 
after this accident on Jnne 9, I think yon said the 
accident occurred? A Yes. 

Q The doctor came to yon to see yon on the early 
morning of Jnne 10, is that right? A He did. 

Q And after yon first saw the doctor, yon stayed at 
home for abont two weeks, or longer? A I am not too 
sure. 

Q Bnt yon testified yesterday, did yon not, that the 
doctor came to visit yon at your home, is that right? A 
Yes. 

Q And he came to visit yon on Jnne 10, Jnne 11— 
A Yes. 

Q Is that right? A I didn’t say Jnne 11. I said 
Jnne 10. 

Q And what was the next time he came to visit 
159 yon at your home? A Well, it has been so long 
now, I have forgotten. 

~ Q Well, yesterday yon said he had visited yon at 
your home, if I understood yon correctly. A Yes, sir. 

Q And that yon didn’t go to his office for some lime, 
is that right? A No, I didn’t go for some time. 

Q So yon didn’t go to his office on Jnne 1L That 
was the day after he saw yon, is that right? A Jnne 
11 ? 

Q The next day after he saw yon. A No. 

Q He came to your home? A Yes. 

Q And yon didn’t go to his office, as a matter of fact, 
until sometime in July, is that right? A I think so. I 
wasn’t able to go. 

Q Yon weren’t able to go to his office? A No. 

Q Isn’t it a fact that yon went to see Dr. Pinckney 
on Jnne 11th, which was the day after he saw yon? 
Didn’t yon go to his office for treatment? A No. Dr. 
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Pinckney treated me at my house. I told you that 

160 Q And isn’t it a fact that you went to Dr. 
Pinckney’s office on June 12? A Dr. Pinckney 

treated me at my house on the 12th. 

Q You deny that you went to his office— A No, I 
didn’t go to his office, because I wasn’t able to even go 
to the bathroom until somebody came along to help me 
to the bathroom. 

Q Did you go to his office on the 14th? A I was 
home on the 14th. 

Q You deny that? A Yes. 

Q You deny you went to Dr. Pinckney’s office on the 
17th? A I don’t think I went there, because I was 
home for two weeks almost. 

Q And that is only about a week later; right? A 
June 17? 

Q Is that right? June 17 is about a week after the 
accident? 

THE COURT: She said before, and she said now, she 
was home for about two weeks. i 

BY MR SIRICA: 

Q Do you deny you went to see Dr. Pinckney at his 
office on June 20? A I don’t know. 

161 Q Do you deny you went to see Dr. Pinckney 
on June 24 at his office? A June 24, the 24th— 

how many visits he made to my house, I can’t tell you 
just how many visits. 

Q How many visits did he make at your house? 

A I can’t tell you how many visits. I didn’t keep them 
in mind, and that has been almost four years ago. 

Q Isn’t it a fact that the only visits Dr. Pinckney 
made to your house was on the morning of June 10, j 

1947? A Oh, no. He made more visits than one. A 
lot of visits at my house. 

Q Isn’t it a fact that you didn’t go to Dr. Pinckney’s 
office until July 10? 
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THE COURT: You mean— 

MR. SIRICA: ’47? 

THE COURT: Your question was: Isn’t it a fact 
J that she didn’t go to Dr. Pinckney’s office until June 10. 
You do not mean that. 

MR. SIRICA: I do not mean that. 

THE WITNESS: I couldn’t give you the exact date. 

THE COURT: Do you not mean it the other way 
around 1 

MR. SIRICA: I was trying to get her to testify, 
trying to get her to remember she went during the 
various dates I have mentioned. 

.162 THE COURT: Your question was: Isn’t it a 
fact that you didn’t go to Dr. Pinckney’s office 
until July 10? 

MR. SIRICA:. I will withdraw that question, because 
that is not what I meant to ask. 

THE COURT: It certainly is not what you mean. 

MR. NEWMYER: I didn’t object to it 
BY MR SIRICA: 

Q You did go to his office on July 10? A I am not 
too sure about that Let’s see. June and July—you 
may be right Now, I am not too sure. 

Q Isn’t that the time that you were complaining to 
Dr. Pinckney about excessive bleeding, on July 10? A 
Well, I complained so many times to him. 

Q Now, did you complain to Dr. Pinckney on the early 
' morning of June 10, that you had some excessive bleed¬ 
ing, or that you were bleeding? A Yes, around about 
well, I did mention to him that I had started round 
about—he got to me about 3:00 o’clock that morning on 
the 10th. 

Q And isn’t it a fact that all you were having was 
your regular menstrual period? A No, because I had 
already had that about two weeks before. 

Q And isn’t it a fact that on July 10—I don’t expect 






you to be specific about the date—you went to 

163 him for that purpose, that you were haying exces¬ 
sive bleeding! A I know I went to him for that 

purpose, but I don’t know just what day 1 went to him. 
I couldn’t say. 

MR. SIRICA: Would Your Honor indulge me for a 
minute! 

THE COURT: Yes. 

BY MR. SIRICA: 

Q Now, I think you said yesterday that you never 
had any backaches at all at any time before the acci¬ 
dent A No. 

Q Never had a backache in your life before the acci¬ 
dent! A Well, I had a backache when I was—well, I 
don’t think I should go into that, but when I was in 
the family way and was ready to deliver— 

Q That is all right But just immediately prior to 
the accident on June 10 you hadn’t been troubled with 
any backache! A I hadn’t been troubled with any back¬ 
ache or nothing, no more than cold, ordinary cold. 

Q You have worked very steadily for the last past 
year, 1950! A Well, now, yes I think so. 

Q In 1949 you worked very steadily, is that correct! 
A I think so. 

Q And also in 1948! A Well, I answer to the best 
of my knowledge, I think so. 

164 Q Now, under the care and treatment of Dr. 
Pinckney in 1947, you became regular in your 

menstrual periods, didn’t you! Isn’t that correct! A 
I beg your pardon! 

Q Under the care of Dr. Pinckney, as far as your 
menstrual periods were concerned, you became regular! 
A Well, he told me I couldn’t go back to work until 
that was cleared up. So when I went back to work it 
was supposed to be deared up. Well, it started again, 




and started again. It clears up, and starts again, and I 
am never regular. And I am just, as I say, just enough 
to worry me all the time. 

Q But that condition you complained about to Dr. 
Pinckney cleared up in 1947, didn’t it? A Well, I guess 
so. But it came back. 

Q Now, I am referring you to your testimony that 
appears on page 46— A Go ahead and read it 

Q December 20, 1948— A Go ahead and read it 

Q At the bottom of page 25 will get the sequence of 
the statement 

“Q Was anybody treating you for your menstrual 
trouble”— 

THE COURT: Wait a minute. You better go up 
above that a little bit “When did you first notice 
165 that?” Now, go on from there. 

MB. SIRICA: That is on page 25, the middle 
of the page? 

THE COURT: Yes. 

BY MR. SIRICA: 

Q 4 ‘When did you first notice that?” 

And your answer was, “Oh, that brought it on me. 
The accident brought it on me and it stayed off for so 
long.”- A “Stayed off for a long time”—I don’t under¬ 
stand that 

THE COURT: Well, prior to that you were asked 
this question: 

“After the accident happened, aside from your knee 
and finger”— 

did you have any other after-effects which you attribute 
to the accident? And you said, “Yes, indeed.” 

Then you were asked: 

“What, for instance? A I miss. 

“Q You miss your period? A I don’t menstruate 
like I did. That was part of it, too.” 

THE WITNESS: No, I didn’t say I miss. I said 
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my mense. If yon got “I miss”, that is wrong. I said 
“my mense.” 

166 BY MB. SIRICA: 

Q “When did yon first notice that? A Oh, 
that bronght it on me. The accident bronght it on me 
and it stayed off for a long time.” 

Do yon remember that? A I remember that 

Q “When did yon first notice that? A And I didn’t 
miss—I mean, it was too much.” 

A Yes. 

Q “When did yon begin to menstruate after the acci¬ 
dent? A Well, the next day.” 

A Yes. 

Q “Is that what Dr. Pinckney was treating yon for 
all this time? A No, he was treating me for my knee.” 

A My knee, and— 

Q That answer was correct? A Yes. 

Q “Was anybody treating yon for your menstrual 
trouble?” And your answer, at the top of page 26, was: 

“He was treating me for that, too.” 

A Yes. 

Q “Q For both things? A Yes, sir. 

“Q Under his treatment did yon become regn- 

167 lar again? A Yes.” 

A Yes, I did. I became regular again for a 
while. ' 

MB. NEWMYER: Bead the next question. 

BY MB. SIRICA: 

Q “When did yon become regular again? A Well, 
I don’t know that I couldn’t tell yon when I became 
regular. 

Q “I just want your best recollection. A I couldn’t 
tell yon the date when I became regular. I guess if I 
didn’t have nothing on my mind to think of, to think of 
all those things, I could answer your question, but I 
have lots of things on my mind to think of. I cannot 
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answer—I cannot concentrate on all those things and give 
yon the exact date.” 

Is that right? A Eight 
Q The next question: 

“Bid you become regular in 1947?” 

And your answer was: “Yes, in 1947.” 

Correct? A Yes. 

Q That is the truth, isn’t it? A Yes. 
168-199 Q “About how many months after the acci¬ 
dent was it? A Well, I know it lasted over 
a month more, a solid month before I was able to 
check it” 

Eight? A I guess that is right 
Q Let me go back to June the 10th. Do you deny 
on June 10 you were just getting your regular menstrual 
period? A June 10, I didn’t menstruate then. 

Q Didn’t you testify that the next day after the acci¬ 
dent you started to menstruate? A Yes, but on June 
10 it wasn’t 
Q Then I asked you: 

“Q Then, after that, you became fairly regular?” 
And your answer: “Yes, fairly regular; and then after 
that it was on and off, and on and off, and it just wor¬ 
ried me so.” 

Is that right? A Yes. 

THE COTJET: We will pause here, Mr. Sirica. 

• • • • 

203 ME. NEWMYEE: Then I will dose my case. 

• • • • 

THE COUET: It is in your pre-trial order. 

• You have got to elect whether you rely upon negli¬ 
gence or res ipsa loquitur. 

204 ME. NEWMYEE: I rely on negligence, which 
has already been shown. 
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207 MR. NEWMYER: I would like to introduce 
into evidence a regulation of the Public Utilities 

Commission of the District of Columbia, Order No. 683, 
dated September 29, 1927, Section 2(a), which I will 
read to the members of the jury. 

This is entitled, “Operation (Section 2)”; 

“(a) The operation of street cars or trains in 

208 the District of. Columbia shall be conducted with 
due regard for the safety, comfort, and conveni¬ 
ence of passengers, and the safety of the general public^ 
and in compliance with such regulations as regards 
their operation as are prescribed by the Police Regula¬ 
tions of the District of Columbia.” 

(The PUC regulation as above read was marked as 
Plaintiffs* Exhibit No. 3 and received in evidence.) 

• • • • 

213 Charles W. Price 

was called as a witness by the defendant and, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MR. SIRICA: 

Q Mr. Price, will you state your full name to the 
Court and jury, please? A Charles W. Price. 

Q What is your occupation? A Special Agent, Cap¬ 
ital Transit Company. 

Q Mr. Price, how long have you been engaged by the 
Capital Transit Company in that capacity? A Thirteen 
years. 

214 Q What are your duties generally in connection 
with your employment? A , Investigation of liti¬ 
gated claims. 

Q In connection with your duties, do you interview 
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witnesses whose names are furnished yon by the com¬ 
pany? A At the direction of Mr. PowelL 

Q Who is Mr. Powell? A Claims attorney. 

Q And yon work nnder his direction and supervision, 
is that correct? A Precisely. 

Q Directing yonr attention now to January 11, 1949, 
did yon have occasion to interview one Luther Robinson 
at his residence at No. 29 46th Place, Northeast, regard¬ 
ing the facts of this accident at 11th and New York 
Avenue on June 10 or 16, 1947? A I did. 

Q When you interviewed him, did you make any 
memorandum of that conference or interview with him, 
after you talked to him? A After I talked to him. 

Q Can you, without reference to the memorandum 
that you made, dated January 11, 1948, tell the Court 
and jury the conversation you had with this man, or 
would you have to refer to the memorandum you 
215 made? A Well, I should in the interests of ac¬ 
curacy refer to the memorandum. 

Q I submit— 

MR. NEWMYER: He may have seen it ten minutes 
ago, Your Honor. I would like to— 

THE COURT: Ask him, “Did you see it before you 
<»*me on the stand?” 

THE WITNESS: Yes, I did. 

THE COURT: But you still think, in the interests 
of accuracy, it would be better to have it before you 
when vou testify? 

THE WITNESS: I certainly do, sir. 

THE COURT: All right. 

BY MR. SIRICA: 

O I show you a paper that is dated January 11, 
1948, and I will ask you to tell the Court and Jury what 
that is? A That is a report written by me of the in¬ 
terview I had with Mr. Robinson shortly prior to the 
time I wrote this. 

Q Will you tell the Court and jury now what he told 


yon concerning this accident? A Yon mean read this? 

Q Yes, I mean for yonr own information ' A “Robin¬ 
son told me that he had beeardowntown that day and was 
just abont ready to catch a street car to go to work. 
He had been in the Greyhound Bus Terminal. 

216 When he came out he walked a slight distance 
east and then out to the street car stop at Uth 

Street to catch an eastbound car. He had stopped on 
the curb to wait for a red light against him. When 
the light changed, he walked out toward the car, which 
was standing still. It was then he noticed a colored 
woman, whom he later learned was Mrs. Davis, partly in 
and partly out of the front door of the trolley. He did 
not see her attempt to board the car, nor did he see her 
fall into the car. All he knew was that she was partly 
in and partly out 

“He told me that our operator helped the woman up 
and then told her to obtain the names of anybody who 
saw the accident It was then that Robinson gave Mrs. 
Davis his name.” 

Cross Examination 
BY MR. NEWMYER: 

Q Mr. Price, you have been thirteen years a special 
agent with the Transit Company? A That is right sir. 

Q Are you considered an experienced investigator of 
claims? A Well, I— 

Q You do that every day for the Transit Corn- 

217 pany, is that right? A That is right 

Q And you spend practically your whole work¬ 
ing time interviewing claimants against the Transit Com¬ 
pany? 

MR. SIRICA: May I be permitted to interrupt just 
a minute? There was one other sentence I should have 
had him cover, and I would like it do it before Mr. 
Newmyer continues. Would you mind, Mr. Newmyer? 


MR. NEWMYER: No. 

MR. SIRICA: I am sorry to interrupt you. 

Direct Examination—Continued 
BY MR. SIRICA: 

Q Mr. Price, referring to the first sentence in the 
last paragraph, did you ask Mr. Robinson for a written 
statement in this case? A Yes, sir. 

Q Will you refer to that and tell us what his answer 
was? A “Robinson stated that ‘some attorney’ ”—and 
I quoted that as his exact words—“came out to see him, 
and as he gave this man a written statement, he would 
not give me one.” 

MR. SIRICA: That is all, thank you. 

Cross Examination—Continued 
BY MR, NEWMYER: 

Q As an experienced investigator, you know 
218 that everything that you can get a claimant to write 
down and sign his name to can be used against 
him in court, can’t it? A Yes. 

Q That is right It cannot be used for him, can it? 
A I beg your pardon? 

Q It cannot be introduced on his behalf, can it? 

MR. SIRICA? I object to that 

MR. NEWMYER: It is leading up to— 

MR. SIRICA: I think it is misleading. 

THE COURT: That may leave the wrong impression 
with the jury. I will permit you to ask the question 
and the witness to answer it if he wants to; then I am 
going to explain why. 

MR. NEWMYER: Maybe I didn’t make myself dear. 
BY MR. NEWMYER: 

Q Every statement you take from a claimant or a 
witness to an accident which they sign can be used 


against them in court when they take the witness stand, 
is that right? 

MB. SIRICA: I object to that question. 

THE COURT: I will sustain the objection, because 
that is not so. 

MR. SIRICA: It’s not proper. 

THE COURT: It does not necessarily follow. I don’t 
believe I can permit the question as it stands, in that 
form. It may be. 

BY MR. NEWMYER: 

219 Q All right, it may be nsed against him? 

THE COURT: Depending on whether there is 

a conflict. 

BY MR. NEWMYER: 

Q It may be nsed against him if his testimony is in 
anywise different at the trial, right? A As far as I 
know. 

Q That is right So, it is certainly your purpose 
in getting a statement from a witness to be sure to get 
all the vital facts of the accident as far as your company 
is concerned, right? A As far as the accident itself is 
concerned, be it for or against 

Qt That is correct Yon should get all the vital facts? 
A Precisely. 

Q Right And yon knew when yon went ont to see 
this man that it was a claim by a woman that the street 
car step folded np nnder her, didn’t yon? A Yes. 

Q Yon knew it, didn’t yon? A Yes, I knew that 

Q Where is there anything in this statement which 
speaks of whether or not that step folded np? A There 
is nothing in here. 

Q Yon have been an investigator for thirteen 

220 years? A That is right 

Q So the man didn’t tell yon either that the 
step was down or was np, did he; he only told yon what 
yon wrote, what yon chose to write, is that correct? A 
May I explain? 
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Q Sure. A 1 Mr. Newmyer, when I go to interview a 
person in connection with an accident, I introduce myself 
as representing the company, and then I tell him I am 
there to gather such facts as he saw them in his own 
words. 

Q And you told this man that you were from the 
Capital Transit Company? A Precisely so. 

Q You are sure of that? A Never have I misrepre¬ 
sented myself in any conceivable way. 

Q Did you give him your card or show him a card? 
A I have shown, I have my credentials with me. Had 
he questioned that, I would have shown him. I don’t 
voluntarily hand it out each time. 

Q Do you specifically remember that you told Mr. 
Robinson you were from the Transit Company, or do 
you just recollect that is what you usually do? A I 
did in this particular case— 

221 Q And you chose to— A —represent myself. 

Q And he told you that he didn’t see the woman 
boarding the car nor see her fall into the car? A That 
is right. 

Q But he saw her partly in and partly out? A That 
is right, sir. 

Q And I assume, since you did not write it down, 
that you did not ask him whether or not at the time she 
was down, the step was up or down? A No, I didn’t 

Q Even though you knew before going to see him 
that that was the claim in the case, is that right? A 
But I studiously avoid trying to put any words or 
thoughts in the persons being interviewed. 

Q And by studiously avoiding putting any words in 
his mouth, is there anything inconsistent with being fair 
and honest with a witness by having asked him the direct 
question, “Was the step up or down at the time you saw 
her?” A But he had just told me that he didn’t see the 
accident 


Q Now, look,— A So therefore, I didn’t pursue the 
matter. 

Q If he said— A I have other things to do. I most 
do these things expeditiously. 

222 Q I understand that Yet he told you he saw 
her partly in and partly out A That is right 

Q And knowing that the claim was that the step 
folded up, you didn’t ask him, is that right? A That is 
right 

MR NEWMYER: That is alL 

THE COURT: That is alL 

MR SIRICA: Just one question, please. 

Redirect Examination 
BY MR SIRICA: 

Q Mr. Price, if he had told you that this woman’s 
leg or foot was in between the step and the street car, 
would you have written it down? 

MR NEWMYER: I object to that question, because 
it is an assumption as to which there is no fact 

THE COURT: I don’t remember what prompted the 
testimony as to— 

MR. SIRICA: I can’t remember his exact words. As 
I understand it, he denied on cross-examination, telling 
Mr. Price certain- things. I can’t recollect the very 
exact words. 

THE COURT: I can’t, either. 

MR. SIRICA: The jury probably remembers it bet- 
ber than L 

223 THE COURT: I will have to sustain the ob¬ 
jection. 

BY MR SIRICA: 

Q But you did put down the substance of what he 
told you, is that correct? A Precisely. 

THE COURT: Did he tell you anything that had any¬ 
thing to do with the accident— 



66 


THE WITNESS: No, sir. 

THE COURT: —which you did not put down! 

THE WITNESS: He said he did not see it 

Recross Examination 

\ 

BY MR NEWMYER: 

Q You said he did not see the accident, is that your 
statement! A (Inspecting document) 

Q I noticed where he said he did not see her attempt 
to board the car. A Well, that is it 

Q Well, that isn’t, that is not the same as saying he 
did not see the accident, is it! A Not the precise 
words. 

Q All right You also made a note that “At first 
the man impressed me as sincere,” correct! A That is 
right 

Q And you later became suspicious 4 ‘when he 
224 volunteered the information that he has not seen 
Mrs. Davis since the accident”! A That is right 

Q And the mere fact that he told you that he hadn’t 
seen Mrs. Davis since the accident made you suspect 
him! A That is right, Mr. Newmyer. I have been an 
investigator for 37 years, and a perfect judge of human 
nature. 

„ Q What does that lead to! A That leads to my 
ability to— 

Q It leads to— A —judge a person, and their truth¬ 
fulness and integrity in talking to me. 

Q If you came to see me as a witness to an accident 
and I gave you the facts of the accident as I remembered 
them, and then I told you offhand, “The lady that was 
hurt, I haven’t seen her since the accident,” without being 
asked that, that would lead you to become suspicious of 
me as to whether I was telling the truth about the acci¬ 
dent! A It might,— 
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MB. NEWMYEB: That is all. 

A (Continuing) —depending on voice inflections and 
gesticulations at the time. 

MB. NEWMYEB: That is alL 
THE COIJBT: That is all, Mr. Price. 

(Witness excused.) 

225 THE COIJBT: Call your next witness. 

MB. SIBICA: Mr. Long. 

May the witness be excused, Your Honor? 

THE COUBT: Yes. 

Thereupon— 

Joseph Sherer Long 

was called as a witness by the defendant and, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
BY MB. SIBICA: 

Q Mr. Long, will yon state your full name for the 
Court and jury, please? A I am sorry, I didn’t under¬ 
stand you. 

Q State your full name for the Court and jury. A 
Joseph Sherer Long. 

Q And you are an operator of street cars for the 
Capital Transit Company? A Yes. 

Q You have been employed by the Transit Company 
for how long? A Seventeen years. 

Q Directing your attention now to the evening, about 
5:30 or 6:00 p. m., of June 16, 1947, were you operating 
an old type street car on New York Avenue in an 

226 easterly direction? A Yes. 

Q How do you place the date as June 16? A 
From my report that I turned in on that particular 
day. 
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Q On tEat particular accident? A That is right 

Q And yon have since seen your report, that is 
correct, isn’t it? A Yes, sir. 

Q -And it shows on there, June 16, is that right? 
A Yes. 

Q When your street car arrived at 11th and New 
York Avenue, what if anything did you do just before 
it got there? A Made the regular, normal stop to 
allow passengers to board and discharge. 

Q First of all, you had operated that type of street 
car for some time prior to that accident, had you not? 
A Oh, yes. 

Q Will you explain to the Court and jury how the 
front step works with reference to the door; that is, take 
the No. 1 entrance first 

THE COURT: Before you get to that, Mr. Sirica,— 

MR SIRICA: Yes, sir. 

THE COURT: —was this a one-man street car? 

' THE WITNESS: Yes. 

227 THE COURT: With how many doors? 

THE WITNESS.' There are two entrance doors. 

THE COURT: Fore and aft? 

THE WITNESS: No, they are all in the front end. 

THE COURT: What is that? 

THE WITNESS: Both are on the front end. Actual¬ 
ly, one of them is an entrance door and the other is an 
exit 

THE COURT: But they are both at the front of the 
car? 

THE WITNESS: That is right 
BY MR. SIRICA: 

Q And you could operate this street car from either 
end, is that correct? A That is right. 

Q Will you explain to the Court and jury the way 
that step, the front step, operates with reference to the 
door? In other words, when you opened the door, as 





you came to the stop, did you have to come to a stop 
before you opened the door! A Oh, yes. 

Q When you would open your door, what happened 
to the step? A The step and door opened simultan¬ 
eously. 

Q Would the step go down when the door opened? 
A Oh, yes. 

Q And that would be the No. 1 door, is that 

228 right? A That is right. 

Q Does that also apply to your No. 2 door, the 
exit door in the front? A No. 2 door is operated inde¬ 
pendently. 

Q By another lever? A That is right. 

Q Assume that you wanted to close the door; what 
would happen to the step? A The step and door would 
again dose simultaneously. 

Q Could the step come up if someone were standing 
on the step? A No, the weight alone— 

MB. NEWMYER: Oh, I— 

MR. SIRICA: I am only asking— 

MR. NEWMYER: If Tour Honor please, he is asking 
this man to become an expert on the operation of this 
step and door, and at the deposition of this man he 
claimed he was not an expert. 

MR. SIRICA: That is true. 

MR. NEWMYER: That is right 
MR. SIRICA: He is not an expert 
MR. NEWMYER: That is right, and wasn’t able to 
testify as to the operation of these steps and doors. 
MR. SIRICA: I don’t know; did he say that on his 
deposition? That is what you claim. 

229 THE COURT: He wouldn’t have to be an ex¬ 
pert to testify to what he just said, if he has the 

practical experience. 

MR. NEWMYER: That is what I claimed at the depo¬ 
sition, and Mr. Sirica said he was not an expert. 

MR. SIRICA: It may have been that— 
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THE COURT: I don’t care whether he is an expert 
or not If he has knowledge of the facts from experience 
in the operation of the street car, he can testify. I 
don’t know whether he has or not If he hasn’t, then 
his answer is going to have to be stricken. Find ont 
whether he has. 

BY MR. SIRICA: 

Q Mr. Long, how long have yon been operating, how 
long had yon been operating that particular type of 
street car prior to the accident? A Since 1934. It 
would be 13 years. 

Q Thirteen years. And that type of cars were being 
operated in the city, is that correct? A That is right. 

Q Besides on your run, in other parts of the city? 
A Oh, yes. 

Q During your 13 years in the operation of that type 
of street cars, did you become acquainted with the man¬ 
ner in which the steps would fold up against the car and 
let down parallel with the street? A Oh, yes. 
230 Q Did you become acquainted with the fact 
that if anybody was standing on the step while it 
was open, even if you moved the handle, the step would 
not come up? A The weight of a person on the step 
will keep the door and step down. 

Q When the step came up, what would happen to 
the door, assuming that the door was open? A It closed 
with the step. 

Q Automatically closed with the step, is that right? 
A Yes. 

Q But that does not apply as to the No. 2 door; that 
would remain closed unless you opened it yourself, is 
that right? A That is right. 

Q Directing your attention to this evening about 6:00 
p. m., I want you to tell the Court and jury in your own 
words now what transpired, what occurred, from the 
time you came to a stop at 11th and New York Avenue. 
Just keep your voice up so we can all hear you. A I 
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made the regular, normal stop, opened the doors with 
other passengers to board. I don’t remember if there 
was anyone to leave the car or not There was about 
five passengers got on ahead of this particular passenger 
that claimed to have been injured. When I stopped wait¬ 
ing upon the last person previous to her, I noticed 

231 that her right knee was on the metal strip at the 
edge of the platform, at the door. I assisted her, 

gave her my arm, and she stepped up inside the car and 
started to go past me, and I asked her if she was hurt 
She was inclined to brush it off as more or less of no 
consequence. She went on back— 

MR. NEWMYER: I think that is a conclusion, sir. 
MR. SIRICA: Just what she did. 

THE COURT: No, I. overrule the objection. That 
is a statement of fact 
MR. SIRICA: That is right 
BY MR. SIRICA: 

Q All right? A The passenger went on back in. 
the car and seated herself on the second or third cross 
seat on the right-hand side of the car. 

THE COURT: Second or third from you, in back of 
you? 

THE WITNESS: Yes, to my rear. At the time, I 
turned to a passenger who was standing on the platform 
of the car to my rear left and asked him if he would 
give me his name as a witness to what had occurred. 
He told me at the time he didn’t see it, but he would 
give me his name. At the same time I asked everyone 
else in the car whether they would give me their name as 
a witness. I was only able to get one more name. I 
don’t remember the name. I couldn’t tell you. 

232 Q Does Carmichael refresh your recollection, 
Mrs. Carmichael? A Yes, that is the name. There 

was no time lost at the location, so I proceeded right on 
to the nest change of lights and went on down to either 
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9th or 7th Street and went back in the car then to get 
her name: that is, Mrs. — 

Q Davis? A —Davis. At the same time, someone 
else had gotten on, I believe, at that same stop and had 
sat down with her. I didn’t know her name or relation¬ 
ship at that particular time, but I could see there was 
some relation, and I got her name also while we were at 
. this particular stop. 

While standing at this stop and talking to the woman, 
getting her to sign her name on a witness blank which 
we carry, I again asked her whether she was hurt, and 
she replied that she had skinned the shin and bruised 
her right knee, and I asked to see it She allowed me to 
look, and there was no visible, nothing visible. 

Q Was the stocking torn? A No, there was no 
damage to the dothing whatsoever. 

Q Did you ask her how the accident happened? A 
Yes, at the same time I had asked her how it occurred. 
She said that the step gave way under her. 

Well, when she said that, I went outside while waiting 
at that stop and inspected the step. The step was 
233 working properly. Previous to that, there was no 
reason to suspect that there was anything wrong 
with the step, because people who had gotten on ahead 
' or her and behind her had no trouble whatsoever in 
boarding. 

After leaving this location and going down along the 
line, I observed the passenger in the— 

MB. NEWMYER: Are you answering a question? 

MB. SIRICA: I just asked him to go along and tell 
what happened. 

BY MR SIRICA: 

Q After you left 7th Street and continued on to your 
destination—by the way, what was your destination? 
A To Kenilworth Junction. 

Q —did anything unusual occur, unusual enough to 



attract your attention, that you observed through your 
mirror? 

MR. NEWMYER: I object to that 

THE COURT: Overruled. 

A Yes. 

BY MR. SIRICA: 

Q Will you tell the Court and jury what that was? 
A In looking up in the mirror of the car, I happened 
to notice, in particular, I was watching this particular 
passenger. She and the woman with her were chatting 
and laughing, informally. However, when she noticed 
that I was watching them in the mirror, this Mrs. 
234 Davis assumed a grimace or an expression of pain. 

Well, I immediately became suspicious of just what 
to expect 

Several times on the trip out to tk> car house, when 
she had no reason to be watching me or she couldn’t be 
watching me, I noticed the same thing. There was no 
trouble whatsoever. She was laughing and chatting nor¬ 
mally. But at any time she noticed me looking at her, 
the same expression was assumed. 

When I arrived at the car house, I called Inspector 
Johnson over to the car, asked him to talk to the woman 
and at the same time notice the operation of the step. 
I was fairly certain in my mind just what was going to 
be the outcome, is the reason I had asked him over. 

MR NEWMYER: You were? 

THE WITNESS: Yes. 

A (Continuing) He asked her whether she was hurt 
She replied in the same manner that she had to me at 
7th Street: A skinned shin on the left leg—or right leg, 
pardon—and bruised knee. 

Mr. Johnson asked her whether she would want hos¬ 
pitalization. She again refused, and he asked for the 
name, or what she was going to do. She said she would 
continue on home, see her family doctor. 
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Mr. Johnson asked her for the name of the family . 
doctor, and she didn’t know. The woman sitting 

235 with her gave her a nudge and said, “Dr. Pinck¬ 
ney,” living somewhere in Deanwood. Mr. John¬ 
son left the car then, and I proceeded on to my destina¬ 
tion at Kenilworth Junction. 

When this passenger got off the car, she got off nor¬ 
mally, no trouble whatsoever, and stood aside waiting 
for another car to take her to her destination. 

BY MR. SIRICA: 

Q Did I understand you to say that Mr. Johnson 
offered to get an ambulance or send her to the hospital? 

A He questioned whether she wanted hospitalization. 

Q And then she went on to her destination, is that 
correct? A That is right 

Q With the other woman that was with her? A Yes, 
they stayed together. 

MR SIRICA: I think that is all I have. 

Cross Examination 
BY MR NEWMYER: 

Q Mr. Long, you speak very smoothly about all that, 
don’t you? 

MR SIRICA: I object to his patting an interpreta¬ 
tion on that 

THE COURT: I will sustain the objection. Don’t 
answer that 

BY MR. NEWMYER: 

236 Q Do you remember when I took your deposi¬ 
tion in my office on December 20, 1950? A Yes. 

Q Do you remember when I asked you how this acci¬ 
dent happened, and you started by telling me— 

MR SIRICA: What page is this, Mr. Newmyer? 
MR. NEWMYER: On Page 4. 

BY MR NEWMYER: 

Q I said this to you: 





“Tell me in your own words, starting with the time 
yon pulled np to the stop, exactly what yon remember. 

“A I made the passenger stop at the regular desig¬ 
nated place. About five passengers got on ahead of this 
particular woman. I was making change or waiting upon 
a passenger boarding previous to her, and at the time I 
noticed this woman in the back with her knee on the edge 
of the metal door strip of the front platform, j 

“I assisted her up to her feet and asked whether she 
was hurt. She was inclined to brush it off as of ho con¬ 
sequence. However, before I left the location I got the 
name of a witness, a man who had boarded the car pre¬ 
vious to her at this stop.” 

237 And then you go on with what happened at the 
car bam. Do you remember that? A Yes. 

Q And then I asked you, on page 5: 

“Have you told us the entire conversation that you 
had with her?” 
and you said: 

“To the best of my knowledge I think I have.” And 
then I asked you the question: 

“Why did you have the car inspected?” and it was 
objected to, and I asked again: 

“Why was the car inspected?” 

MR. SIRICA: If Your Honor please, there is noth¬ 
ing impeaching in this. 

MR. NEWMYER: I am coming to it 

MR. SIRICA: I think he is just repeating what he 
has already said on the stand. 

MR. NEWMYER: All right The bottom of the page 
shows whv I am asking this question, 

BY MR. NEWMYER: 

Q I asked you: 

“Why was the car inspected” 
and you asked Mr. Sirica: 

“Is it all right to answer?” 
and I said : 
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238 “Certainly, it is all right” 

MB. SIRICA: And I said yes. 

MR NEWMYEB: Yes. 

THE COUBT: That is colloquy. Let ns get to the 
questions and answers. 

BY MR. NEWMYEB: 

Q “To satisfy the—well, let ns say the company 
inspector and the company that there was no defect in 
the car which would cause an injury.” 

Then I said: 

“Why was that necessary if there was no indication 
that the door had anything to do with her fall?” 

Then you said: 

“Perhaps I have overlooked something that I rememoer 
now.” 

Do you remember that? 

MR. SIRICA: Finish it, now; give him a chance to— 
BY MR. NEWMYEB: 

Q And then I said: 

“Perhaps you have.” 

THE COURT: And then the answer? 

MR. SIRICA: And then the answer. 

BY MR. NEWMYEB: 

Q And then you answered—I was just going 

239 to come to that: 

“She told me at the time when I questioned her, 
around 7th and K Streets, Northwest, that the step gave 
way under her.” 

Is that correct? 

A That is right. 

Q So, when you first started to tell me about every¬ 
thing that happened about the accident, you omitted the 
fact that the step gave way under her, didn’t you? A 
Certainly. 

Q And that was the only claim that was made as to 
how the accident happened, wasn’t it? A Yes. 

Q You stated at that time, and you say here, that 




there was nothing wrong with that step; it worked prop¬ 
erly, right? A Yes. 

Q It was mechanically perfect as far as you know? 
A Yes. 

Q And if this step gave way under her or folded up 
under her, it could only have been due to some action 
of yours, right? A That would be an assumption, yes. 

Q Because it could only be due either to youj or some 
mechanical defect? A Yes. 

240 Q So if there was no mechanical defect and if 
there was something that caused this step to come 
up, it was due to your action, right? A Yes. 

Q All right. Now, you looked for witnesses after this 
happened, didn’t you? A Yes. 

Q Did you ask any witness there whether or not the 
step had given way under her or had folded up under 
her? A Not to my knowledge, I don’t think I did. 

Q And yet you knew that what she was claiming— 

MR. SIRICA: He didn’t say that; he said he found 
that out at 7th Street Let’s be fair. 

• BY MR. NEWMYER: 

Q Let’s go to 7th Street, then. You found out from 
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Q Yon say there were five people that got on before 
she did? A Yes. 

J Q Are yon sure of that? A I said abont five. 

Q And there were how many waiting behind her? 

A Abont ten, I said. 

Q With ten people waiting behind her, who were % 
looking directly at the step, the only person yon asked 
to give his name was somebody standing on the street 
car behind yon, is that right? A I beg yonr pardon. 

I said that I had asked the name of everyone who was 
in the car at the time I got the names of the witnesses. 

Q Well, these people weren’t in the car; they were 
ont in the street, weren’t they? A After everyone had 
boarded this car this top, I asked for the names of all; 

I mean I asked for anyone who had witnesses the 

242 accident. I asked everyone on the car. That in¬ 
cluded those who had gotten on there at that stop. 

Q Once they get on the street car, they get lost in 
the street car; yon can’t recognize them then, can yon? 

A That is true. 

Q So, if yon are going to find ont how an accident 
1 ■ occurred at the door of the car and there are ten people 
standing there in the street, looking directly at it, aren’t 
your instructions to get their names first? A Our in¬ 
structions are to get the names of all passengers on the 
car, if possible. 

Q Well, it wouldn’t do yon any good to get a name of 
a passenger in the back of the street car for this acci¬ 
dent, would it? A Yon cannot tell that 
Q Now, you say yon were waiting on this passenger 
and then yon suddenly look ont and there she was with 
her knee on the step, is that right? A Yes. 

Q That is the first time yon saw her? A Yes. 

Q Which knee was it? A The right knee. 

Q Yon are sure of that? A Positive. 

243 / Q Was her hand holding the rail? A Yes. 

Q And she was on one knee? A Yes. 
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Q Yon don’t know how she got there? A No. 

Q Yon didn’t see her slip? A I couldn’t 

Q Yon didn’t see her fall or miss the step? A There 
was no way I could see it. 

Q At the time yon saw her there—that isn’t the nor¬ 
mal way to board a street car, is it? 

THE COUBT: What is that? 

BY MB. NEWMYEB: 

Q That is not a normal way to board a street car? 

MB. SIRICA: I object 

THE COUBT: What do yon mean, fall down? 

MB. NEWMYEB: No, on your knees. 

THE COUBT: Don’t answer that; and don’t ask any 
more questions like that 

BY MB. NEWMYEB: 

Q Mr. Long, yon didn’t see the step at the time yon 
saw Mrs. Davis down on one knee in that door, did yon? 
A No. 

Q And yon didn’t see the condition of the door, either, 
right? You don’t know whether it was open or 
244 dosed, do yon? A Oh, yes. 

Q Yon do? A It had to be opened.; 

Q I am not asking yon what it had to be; I am 
asking yon what it was when yon saw it A All pas¬ 
sengers that got on ahead of her had to come through 
an open door. 

Q That doesn’t mean it was open when she got on? 
A Certainly does. 

Q Why? A She couldn’t have got .in, otherwise. 

Q I am not saying completely opened or completely 
dosed. Did yon observe the door when yon saw her 
sitting there on one knee? A No, I was observing her 
then. 

Q And yon also did not observe the condition of the 
step, did yon? . A I couldn’t see the step. 

Q That is right So yon don’t know whether that 


. .. 

- 




.1 ' 1 


















step was half open or half dosed, do yon? A I can 
answer that from normal operation of a car. 

Q I am not asking yon to answer that from normal 
operation; I am asking yon what yon saw. A The door 
was open. 

245 Q When yon observed Mrs. Davis get in that 
position with her knee on the step, yon can’t say 

whether or not that step was on an angle— A Of conrse 
not 

Q —completely open or completely dosed? A I 
couldn’t see the step. 

THE COURT: He said he didn’t see it, conldn’t see it 
BY MR. NEWMYER: 

Q So therefore, yon can’t say that the step was level 
with the street? 

MR. SIRICA: I object. He has already said he 
conldn’t see it 

THE COURT: That is right 
BY MR. NEWMYER: 

Q Yon also conldn’t see whether or not the door itself 
was partly dosed; yon didn’t see that, either, did yon? 
A I didn’t look at the door for that particular reason. 

Q 0. K. Yon made a report to the Transit Com¬ 
pany about this acddent, which yon referred to at your 
deposition, right? A Yes. 

Q And in that report to the Transit Company, yon 
made a statement to the effect that yon didn’t know 
- where the other foot was at the time yon saw her 

246 with her knee on the edge of the platform? A 
That is correct. 

Q And I asked yon what was the purpose of stating 
in that report that yon didn’t know where the other leg 
was. A I was making perfectly clear what I could see. 

Q That was the only reason? It wasn’t because yon 
knew that her left leg was caught by the door and the 
right was outside the car? A I beg your pardon, the 
front, the right leg, rather, was on—the knee of it—was 
















on the edge of the metal strip on the edge of the plat¬ 
form. 

Q And I say, the reason yon mentioned in your re¬ 
port the fact that the right leg conld not be seen was 
not becanse the one leg was caught and the other wasn’t? 
A I reported the facts themselves as I saw them. 

Q I am still concerned, and I can’t understand; can 
yon explain to me why yon mentioned that yon didn’t 
know where the other leg was? 

MR. SIRICA: Just a minute, I object. It is not 
whether Mr. Newmyer is concerned; it is up to: the jury 
to pass on this evidence. 

THE COURT: I sustain the objection, becanse he has 
twice said the reason was that he was supposed to report 
everything he saw. 

BY MR. NEWMYER: 

247 Q You intend to tell the jury that Mrs. Davis 
didn’t fall in entering this car, right? A To my 
knowledge she did not 

Q And it is your intention to show that she didn’t 
fall, isn’t it? 

MR. SIRICA: I object to that, if Your Honor please, 
that it is his intention— 

THE COURT: I sustain the objection. 

MR. NEWMYER: If Your Honor please, I was re¬ 
ferring to page 14 of the deposition, in the middle of 
the page. 

THE COURT: I don’t have to refer to it That ques¬ 
tion is objectionable. 

BY MR. NEWMYER: i 

Q Would you say that Mrs. Davis was erect or not— 
A She was erect— 

Q —when you saw her? A She was erect. 

Q. Erect. Even though she 'was on one knee? A 
That is right 

Q And that is your definition of erect? A She was 
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erect She was standing,—in other words, her body was 
upright 

Q Even though she was on one knee? A Yes. 

Q You helped pick her up, didn’t you? A I 

248 assisted her. 

Q You were the only one that did, weren’t you? 

A Yes. 

Q Did you tell her she had a hard fall? A No. 

Q Did you ask her if she could get up by herself 
before you asked her— A No. 

Q This step does fold up and fold out? A That is 
right 

THE COURT: How does it work? When you open 
the door to let passengers come in, what happens? Can 
you illustrate by letting your hands represent the doors? 
For instance, you are on the street car and the doors 
are—say my hands represent the doors. 

THE WITNESS: That is right 
THE COURT: All right, start that way and tell us 
what happens. 

THE WITNESS: Well, using— 

THE COURT: Hold your hands up. 

THE WITNESS: Using this hand as the No. 1 door, 
which is the entrance door,—. 

THE COURT: And you are over there toward the 
jurors. 

THE WITNESS: I am standing in the center of the 
car to the right of this door, or to the left of it, 

249 rather. When I put the brake lever in position 
to open the door, the No. 1 door is a folding door. 

It opens outward and at the same time it opens out¬ 
ward, the step along the side of the car drops down to 
a horizontal position with the street. 

Q Now, the step is what you have been referring to 
as the platform, is that right? 

THE WITNESS: No. 
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THE COURT: No. 

THE WITNESS: No, the platform is the edge of 
the car; that is, the last—when you step off the step, 
you are onto it 

THE COURT: The forward part of the car, the 
step goes down below that? 

THE WITNESS: Yes, that is right 
BY MR. NEWMYER: 

Q That is a little lever which is easily operated by 
a finger, isn’t it? A By the hand, yes. We do not 
operate them with the fingers, a single finger. 

THE COURT: You cannot with a finger? 

THE WITNESS: It is possible, but I don’t know, 
it is not the way you are taught to use it and not the 
way that I ever operated the car. 

BY MR. NEWMYER: 

Q How dose is that to your hand, where you 
250 stand? A That is directly in front of me. 

Q I mean, just a couple of inches, isn’t it? 
A Well, I stand possibly six inches away from it 
• Q It is rather a simple matter for you to just reach 
over and operate that door with your fingers, right? 
A Certainly. 

Q It doesn’t take much pressure, works by com¬ 
pressed air, doesn’t it? A Yes. 

Q You can hear the air, too, ;when it opens and 
closes, can’t you? A Not of the door. You hear it 
on the brakes. 

.Q You mean you don’t hear any air from those old 
type street cars when you open and dose the door? A 
Not as long as you are not using your air brakes, no. 

Q What do you mean, not as long as you are not 
using your air brakes? 

THE COURT: You have come to a stop before you 
open the door, right? 

THE WITNESS: That is right. - j 

THE COURT: Mr. Newmyer wants to know, being at 
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a standstill, if yon then open the door, is there any noise 
of escaping air? 

THE WITNESS: Nothing other than the door open¬ 
ing. 

THE COURT: Jnst the door, not a compressed air 
sound? 

251 THE WITNESS: No. 

BY MR. NEWMYER: 

Q How long have yon been operating street cars? 
A Since 1934. 

Q And a standing instruction in the street car com¬ 
pany is to get the names of witnesses immediately after 
an accident, right? A That is correct 

Q And to inquire as to whatever facts yon can as 
to how the accident happened, right? A We do not 
qnestion a witness; we ask for the names of witnesses. 

Q Do yon ask the person that is hurt how she hurt 
herself, if yon don’t know? A I ask, certainly. 

Q Certainly yon do. So when yon saw Mrs. Davis 
with her knee on the step, yon didn’t ask her what hap¬ 
pened, did yon? A I asked her when she got on the 
car whether she was hurt 

Q I know yon asked her whether she was hurt, but 
yon didn’t ask her after seeing her there what caused 
her to be in that position, did yon? A Not at that lo¬ 
cation, no. 

Q That is because yon knew what happened, 

252 isn’t it? A I couldn’t tell what happened. 

Q So even though your standing instructions 
are to find out what happened, when yon don’t see it 
yourself, yon didn’t even ask her how she happened to 
be there on her knees? A I beg your pardon, I did ask. 

Q I didn’t understand yon to say yon did. A When 
I got her name, I asked her what caused her to fall. 

Q That was after she was back in the car and yon 
had already gone down some blocks, wasn’t it? A That * 
is all right; I still went back to get her name. 





Q And if, for example, she had said she slipped on a 
banana peel oh the step, yon wonld have looked to see 
if there was one there, wouldn’t yon? A Certainly. 

Q So it doesn’t do mneh good to go back five blocks 
later to find ont what happened, does it? 

ME. SIRICA: I object to the argument ofj counsel 

THE COURT: It is argumentative. I sustain the 
objection. 

BY MR. NEWMYER: 

Q As far as you are concerned, this accident was not 
due to any fault of yours, right? A Absolutely. 
253 Q Nevertheless, you took particular attention 
to observe this lady in the mirror and bring the 
inspector along when you got to the car bam, didn’t you? 
A I certainly did. 

Q And this was quite a lot of trouble to take for 
somebody that was hurt through her own fault, appar¬ 
ently, right? A Yes. 

Q On this particular street car, the doors closed faster 
than they opened, didn’t they? A I think I made that 
statement. 

Q Is that true? A It is in one sense of the word, 
but in the overall closing and opening, the act of opening 
and closing the door, there is very little difference. 

Q Did you know that in the inspection report that 
was made of this street car, it was shown that the doors 
opened faster than they closed; do you know! that? A 
No. 

Q I think you said that if Mrs. Davis was on this 
step, it would go down because of the pressure, right, 
because the weight would cause that step to become level 
with the ground, didn’t you? 

MR. SIRICA: I object to that, if Your Honor please. 
He said if anybody was on the step, it wouldn’t come 


254 THE COURT: He didn’t put it that way. Go 
ahead and ask the question. 
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BY MB. NEWMYER: 

Q If anyone is on the step, it can’t come npf A 
That is right. 

Q How do yon know? A The weight of a person 
will keep the step open. 

Q And for the same reason, if a person is on the 
step, it will push it down, too, won’t it, if it is half 
way up, for example? A Certainly. 

Q All right Now, look at page 40 of this deposition, 
where I asked yon this question: 

“If a door is half open—if a step is half open, for 
example, not completely parallel with the ground and yet 
not folded up in the car, and there was pressure on top 
of that step, there is no protective device which would 
cause that step to fall down?” 

and you answered, “No,” then, is that right? A Well, 
that was still true. 

Q What did you just say? A I said the weight of 
a person would keep the step down. There is no devise 
on the car itself which will do it 

Q You mean to say that you understood this 
255 question I propounded to you at the deposition as 
being restricted solely to a hypothetical situation 
as to protective devices? 

THE COURT: Well, that is the question. That is 
exactly what your question is: 

“If a door is half open—if a step is half open, for 
example, not completely parallel with the ground and yet 
not folded up in the car, and there was pressure on top 
of that step, there is no protective device which would 
cause that step to fall down?” 
and his answer was, “No.” 

BY MR. NEWMYER: 

Q AH right, then, you mean to say that the weight 
of a person would cause that step to fall down? A 
That is right 
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Q Right So, if Mrs. Davis got on this car and this 
step folded np nnder her so that she was caused to 
rest on the step itself at an angle, in a position not 
completely parallel and not folded up, that step would 
probably immediately go down, right? A It isn’t even 
possible for you to step on a half open step. 

Q I didn’t say that. 

MR. SIRICA: Wait a minute, I think the witness 
should be allowed to explain, if Your Honor please. 
256 When he cuts him off,—I mean, he said it isn’t 
possible to step on it He should be allowed to 
explain it to the jury, what he means by that 

MR. NEWMYER: I didn’t say she stepped on a 
half open step. 

MR. SIRICA: But you interrupted him when he 
was about to explain what he meant by it 
BY MR. NEWMYER: 

Q Well, can you answer my question? I asked you 
whether or not, if a step folds up part way after a 
person gets on there with one leg and then happens to 
sit down on that step, on the edge of it, whether or not 
that pressure of a person is going to cause the step to 
come right back down? 

MR SIRICA: I object to it because he hasn’t testi¬ 
fied that the step would fold up when a person gets on. 
He has testified just to the contrary, if Your Honor 
please, that it couldn’t fold up if a person got on that 
step. 

THE COURT: I don’t know that he has put it that 
way, so ask him. 

Is it possible for the step, without anybody being near 
it, now, for you to partially open those doors and par¬ 
tially let the step down? 

THE WITNESS: The door and steps do work to¬ 
gether. If the door is partially open, the step would be 
partially down. 
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THE COURT: It is possible for you to stop 

257 it! Suppose you start to open the doors and 
thereby let the step down. Can you halt that proc¬ 
ess in the middle so that the doors will be partially 
opened and the step not all the way down? 

THE WITNESS: I think so. 

THE COURT: All right 

Now, Mr. Newmyer, I think, wants you to assume such 
a situation as that, don’t you, and then go on from there? 

MR. NEWMYER: Right 

THE COURT: All right, now, assume that it was par¬ 
tially open, that both the doors and the step were, neither 
in the fall flush position; now, what’s the question, Mr. 
Newmyer? 

BY MR. NEWMYER: 

Q Now, the question is, assume that the door was 
partially, or the step was partially up and that some 
weight from someone sitting on it suddenly came down 
on that step; would the weight—and if so, how much 
weight—cause it to flatten down again? A The weight 
of a person standing on that step or stepping up on that 
step will, if it is partially opened, open it all the way. 
. Q Or sitting on it, right? A Certainly. 

Q Right If a person is boarding a street car in a 
normal manner, holding onto the rail, and they put their 
left foot up onto this step like this,—you see what 

258 I mean?—with their right foot on the ground,— 
A Yes. 

Q —and they are just sitting in this position on the 
step or standing like this, that isn’t much weight on 
that step, is it? A That is enough to hold it open. 

Q What do you mean, it is enough to hold it open, 
when most of the weight is on the right foot and they 
are holding onto a rail? You mean that a touch like 
that will hold the door open when you operate the lever? 
A The minute you take a normal step on the step,— 
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Q I didn’t say a normal step on the step. I said, 
suppose your left leg is resting on the step just before 
you get ready to put pressure on it A The weight of 
the leg should keep it open. ♦ 

Q You mean just the little bit of weight I have got— 

THE COTJBT: Exactly the way he is standing now. 
His weight now is on his right leg. There is very little 
weight exerted by the left leg as he rests it there on the 
chair. Now, having that situation in mind, ask him the 
question. 

' BY MB. NEwMl HiR: 

Q Assuming this, all this, with all my weight on the 
ground, this leg and also some weight being taken up 
by my hands, is that enough pressure when you move 
that lever to keep that thing perfectly level and 
259 make it impossible for it to come up? A I 
don’t know the weight required to keep the step 
down. I believe it would be. 

Q If we went out and got your street car and tried 
it, you think that would prevent the step from coming 
upf A lam willing to try it 

Q Even though there is no protective device to keep 
it open, such as the mere pressure on the rear door of a 
bus or street car? A I don’t know the weight that is 
required to keep the door open. 

THE COURT: He has answered the question. He 
said he doesn’t know how much weight, but he believes 
that that would— 

BY MR NEWMYER: 

Q How much weight, can you estimate, would it take 
to keep that door from coming up when you move that 
lever? That lever works by compressed air, doesn’t it? 
A It activates the door engine. I don’t know the exact 
mechanics of the door. 

Q But it acts by compressed air and by an electrical 
mechanism? A I am not sure of that 
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. Q When yon enter a bns door at the rear part of the 
bus and yon stand on that treadle and that door 

260 doses, it has got an electric wire running in those 
two rubber things so that if somebody puts his hand 

throngh there, the door flies open,— A Well, if— 

Q Wait a minnte. —is that right? 

MR. SIRICA: Wait a minnte, Mr. Newmyer. Yon 
cut him off before he got a chance to answer. 

MR. NEWMYER: Well, let me finish my question. 
BY MR NEWMYER: 

Q Is that right? A I would like to explain that 

THE COURT: All right, go ahead. 

A (Continuing) If yon are standing on the treadle, 
the door itself is going to be open. It won’t dose as 
long as yon are standing on it 
BY MR NEWMYER: 

Q I understand that Now, also there is a protective 
device on those doors, which is an electric wire running 
on- each side of the rubber, so that if anybody gets 
caught in between the doors, if the doors dose on them, 
the door springs open. A Yes. 

Q Right Now, there is no such protective device on 
this particular step, so that it has got to stay down 
because of the pressure, is that right? A Wait 

261 a while. The weight of a person will— 

Q Answer my question. There is no such pro¬ 
tective device— A Well, I am a little bit— 

Q —such as an electric wire or something that will 
keep that step down because of pressure? A If you 
are— 

Q Is that right? A If you are referring to the dec- 
tric wire, I can answer there is none on that door. 

Q Do you know of any other protective device they 
have got to keep that door open from pressure, to open 
the step from pressure? A The weight of a person 
upon the step. 






Q Just the particular weight And yon think that 
the weight of a person with their left, foot resting lightly 
like that and most of their weight here is going to coun¬ 
teract the effect of compressed air to dose that door? 

MR. SIRICA:. Wait a minute, Mr. Newmyer. I think 
Mr. Newmyer ought to be fair with this witness and pat 
to this witness what the testimony is in this case. 

This woman stepped on there with her left foot, yon 
understood. 

THE COURT: I think, however, he has got a right 
to test the witness' knowledge of how much pres- 
262 sure will accomplish what, in connection with both 
the doors and the steps. I think it is a fair ques¬ 
tion. 

MR. SIRICA: Very weE 

A I will answer it this way. On that particular type 
of car I believe that the weight of a person’s leg will 
be enough to hold that door open. I don’t know the 
actual weight that is reqiured to keep it open. 

BY MR NEWMYER: 

Q Suppose I put my finger on it like that, is that 
going to keep it open? 

MR. SIRICA: I think now we are getting— 

MR NEWMYER: I think we have got a right to find 
out 

A I said a person stepping on that step, that is 
enough weight to keep it open. 

BY MR. NEWMYER: 

Q I am not saying they are standing oh it; I am not 
saying they are actually on it I am saying they are 
resting on it A Yes. I would say I think so. 

Q Have you ever seen that keep that step down that 
way when you wanted to dose the doors? A If there is 
anyone’s foot upon the step, I don’t dose the door. 

Q How much pressure is there in the com- 
26 * pressed air that operates that step? A I don’t 
know. 
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Q You have engineers at the Transit Company that 
know these facts and figures, don’t you? A I sup- 
ptse so. 

Q As to how much pressure there is and how much 
weight it would take to keep* that step down? 

THE COURT: That doesn’t help us. He doesn’t 
know. 

Let me ask you this. Suppose someone is standing on 
that lower step. - Can you dose the door by pulling the 
lever? ' 

THE WITNESS: I can pull the lever but it won’t 
dose the door. 

THE COURT: It won’t? 

THE WITNESS: No. 

THE COURT: Suppose a child— 

THE WITNESS: I think the weight of a child is 
enough to keep it open. 

THE COURT: But you don’t know, I think you 
have said several times, how much weight will keep it 
open? 

THE WITNESS: No, I don’t know how much weight. 
THE COURT: We will adjourn now. 

MR. SIRICA: Do you have any further questions? 
MR. NEWMYER: Yes, I have. 

THE COURT: You are not through with this wit¬ 
ness? 

MR. NEWMYER: No, Your Honor. 

• • • • 

v. . ■ * * « 

275 Joseph Sherer Long 

• • * r • 

resumed the witness stand and was examined and testified 
further as follows: 

.Cross Examination—Continued 

MR. NEWMYER: Will you read the last question? 
(The reporter read the record as follows:) 
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“Q How much pressure is there in the compressed 
air that operates the step? A I don’t know. 

“Q Yon have engineers at the Transit Company that 
know these facts and figures, don’t yon? A I suppose 
so. 

“Q As to how much pressure there is and how much 
weight it would take to keep that step down?” 

THE REPORTER: And then the Court interposed 
some questions. Do you wish those? 

MR. NEWMYER: No. 

BY MB. NEWMYER: 

Q Mr. Long, you have been sitting out on the bench 
with some of the engineers from the Transit Company. 
Have you learned anything about the operation of 

276 that— A I haven’t been out there with any engi¬ 
neers. 

Q Those two men out there, you don’t know who they 
are? A I wasn’t sitting next to them. 

Q You were standing with them, then. A Oh, no. 

MR. SIRICA: He was standing with Mr. Harding, I 
think. He is not an engineer. 

BY MR NEWMYER: 

Q Mr. Harding is the foreman who inspected this 
street car, isn’t he? A I don’t know who inspected the 
car. 

Q Mr. Harding is a foreman down at one of the car 
barns, isn’t he? A Yes. 

Q Have you learned anything about the operation of 
those street car steps since we adjourned on Friday? 
A No, I haven’t asked anyone anything. 

Q You do not know how much pressure it would take 
to keep that step down— A That is right. 

Q —when you move the lever, is that right? A That 
is right. 

Q You don’t think it would take much; is that your 
thought about it. A That is my belief, yes. 

277 0 That is your belief. You said on Friday 
that you didn’t ask Mrs. Davis when you saw her 






















kneeling on the step, what caused her to fall Let me 
ask yon whether yon asked anybody there what cansed 
her to fall at that time? A No, I didn't ask anyone. 

Q All right. Yonr definition of a fall is when they 
completely fall down, is that right? A I'd say they 
come: down on their hands and knees or they fall flat. 

Q Yon don't define the position she was in as being 
a resnlt of a fall, do yon? A I didn't see what actually 
happened to her, how it happened, bnt at the time I 
saw her there, her body was erect. 

Q As a matter of fact, yon can't even deny that the 
step came np, becanse yon didn’t see it? A That is 
right 

" Q The law says, doesn't it, that yon are to report 
accidents to the police? 

MR. SIRICA: I object to that I don't know what 
bearing that has on this case. 

MR. NEWMYER: Well, I am going to— 

THE COURT: I don’t either. 

MR. NEWYMER: The next question was to ask 
whether he reported it to the police. 

THE COURT: Well, ask him that 
278 MR. SIRICA: Well, I object to that 

THE COURT: I think that is immaterial, too, 
bnt I will permit him to answer that 
■ Did yon report it to the police? 

THE WITNESS: No. Is it possible to say what the 
usual procedure is? 

- THE COURT: Yes. 

T HE WITNESS: When we have an accident like 
that, we are under orders to report it to the first com¬ 
pany official that we' see, which is what I did. 

BY MR. NEWMYER: 

Q Well, no matter who in the company it is supposed 
to be reported to, it is supposed to be reported to the 
police, isn’t'it? A They take care of that. I did not 
report it to the police. 









Q There are a number of accidents that occur every 
day in which police are called to the scene, aren’t there! 
MR. SIRICA: I object to that 
THE COURT: Sustained. 

BY MR. NEWMYER: : 

Q You can’t say that any witness at the scene of 
the accident refused to give his name to you, can you! 
A I asked for the names of everyone in the car as a 
witness, and I was only able to get two. j 

279 Q But nobody refused to give their name! 

MR SIRICA: I object I think he has an¬ 
swered that He said he was only. able' to get two. 
I think the answer is apparent 
MR. NEWMYER: No, I— 

THE COURT: I don’t see that this is material either. 
It may be. 

Do you mean that all but two refused to give you their 
names! ! 

THE WITNESS: No; when I asked the names, when 
I go through a car, we have witness blanks to give to 
passengers. If they shake their head or. say no, there 
is nothing I can do other than just give it to those who 
are willing to take it. 

THE COURT: But sometimes people refuse to give 
their names to you! 

THE WITNESS: Oh, yes, certainly. 

BY MR NEWMYER: 

Q But you can’t say that anybody at this scene, for 
example, any of the ten standing behind Mrs. Davis, re¬ 
fused to give their names to you or that you asked them 
for it! A I don’t know who the ten were in back of 
her. I had asked all of them for their names. 

Q But nobody refused to give you their name! A 
I gave what I—I mean, I turned in exactly the number 
of names I was able to get 

280 Q And you only got two A That is right 
Q Do you sit or stand on that type of street 



cart Were you sitting or standing at the time of the 
accident! A I was standing. 

Q What is behind you! A There is a hand rail for 
passengers to hold onto. It is really a dividing rail. 

Q And they also have a curtain! A Yes, to the side. 

Q What do you mean, to the side! A It is a curtain 
that is used to operate at nighttime. That curtain is 
rolled up in the daytime. 

Q All right, this accident occurred at what time! A 
In the early evening. 

Q Is it your claim that it was up or down! A In 
my opinion, it would be up. 

Q Do you remember whether it was up or down! A 
No. I had no opportunity to use it 

Q Where is the rear view mirror you said you looked 
bad: in! A Bight at the No. 1 door, at the top of the 
door; in fact, over the top of the right front window. 
That is the window on the dash. 

Q It is on an angle! It is an angle so you can 
281 look into it, isn’t it! A Certainly. 

Q And if it is on an angle so you can look into 
it, if you are over here, it is going to reflect back on the 
side behind you, isn’t it! A I would like to have you 
clarify something there. You are talking about the rear 
view mirror inside the car! 

Q That is right. A That reflection, I mean, that 
mirror will give you any reflection the whole length of 
the car inside. 

Q You mean to say that—how big is that mirror! A 
I believe about 12 by 16 inches, approximately. 

Q Twelve inches high, a foot high! A No. No, it 
is about 16 inches high and about 12 inches wide. 

Q And it is on an angle so that you can look into it, 
isn’t it! In other words, it is tilted towards you, isn’t 
it! A That is right. 

Q And if it is tilted towards you, it is going to re- 
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fleet in the rear of the car the seats behind you, isn’t 
itt A It shows the whole interior of the car. 

Q You mean to say that mirror showed the entire, 
both sides of the cart A Practically all of it. 

282 Q Practically all of itt Are you sure of thatt 
A Yes. 

Q Did you see one of those mirrors recentlyt A 
No, I have not I haven’t operated that type of car in 
over a year. 

Q Where was Mrs. Davis sittingt 

MR. SIRICA: Mrs. Davis, the plaintiff. 

BY MR. NEWMYER: 

Q Mrs. Davis. A Oh. In the second or third cross 
seat on the right-hand side. 

Q The third cross seatt A Second or third cross 
seat 

THE COURT: What do you mean by cross seatt 

THE WITNESS: Probably the right name for it is a 
transverse seat In other words, it is a seat that is at 
right angles to the body of the car. 

BY MR. NEWMYER: 

Q Let me put this on the board here. (Drawing dia¬ 
gram on blackboard:) This is your street car (indicat¬ 
ing). This is the front up here. Here is your No. 1 
and here is your No. 2 door. Is this about where you 
stand! A Oh, no. 

Q Or sit! A I stand in the center of the car. 

283 Q You stand in the center of the car. Right 
here! A That is right. 

Q Now, where is this mirror located! A That would - 
be to the right of me. 

Q Where; right about here over the top of this door! 
A Right in the top of the right 

THE COURT: Stand up, Mr. Long. 

MR. SIRICA: Maybe Mr. Long can do it better. 

MR. NEWMYER: Suppose you come down and point 
it out to me. 



THE COURT: I don’t think he may do that; bnt if 
yon will stand np and assume a position, looking straight 
ahead, as if yon were driving the car. Look ahead. 

('Witness complying.) 

T HE COURT: Now yon are driving the car. Where 
is the mirror! 

THE WITNESS: Over here on my right (indicating). 

MR. NEWMYER: Can yon show ns on here exactly 
where that is? 

THE COURT: I don’t see how he can do it What 
is wrong with this illustration? This shows ns very 
graphically where the mirror was. 

MR. NEWMYER: I am doing the best I can because 
I also want to show, have him show ns where the seats 
are on this type of street car. 

284 THE COURT: He can show yon the seats on 
this, bnt I don’t see how he is going to put a 
mirror on that diagram. 

MR. NEWMYER: We will leave the mirror off. 

BY MR. NEWMYER: 

Q Will yon indicate the position of the seats on that 
street car, please? A (Indicating on blackboard.) 

Q Now, step over to the left so yon do not obscure 
the jurors’ view. A (Complying) This is the long, 
longitudinal seats right near to the door entrance. These 
are the cross or transverse seats beyond or to the rear 
of this longitudinal seat. 

Q All right, now, where was Mrs. Davis sitting? A 
Either in this seat or this one. 

Q On the inside? A Next to the window. 

Q Can yon indicate there where that mirror is or 
what position it is facing in? A This mirror is, well, 
it is slightly—probably on that angle is your mirror. In 
this mirror yon can observe all the seats in the car. 

Q Bnt it is on an angle so that most of what yon see 
in there will be the back this way, won’t it? A No, 
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yon can observe the whole, all the seats in the 

285 car. 

Q Are yon snre of that? A Absolutely. 

Q And yon say yon observed Mrs. Davis in that mir¬ 
ror? A Certainly. 

Q Is that the mirror yon nsed to observe her? A 
Certainly. 

Q Yon may take yonr seat back there. 

(■Witness resumes stand.) 

Q Yon say that when yon looked at her, she assumed 
an expression of pain, and when she didn’t think yon 
were looking at her, she was laughing? A Talking nor¬ 
mally with the woman with her. 

Q Talking normally and laughing? A That is right 

Q I imagine anyone sitting right behind her could 
observe that as well as yon. 

MB. SIBICA: I object to that 

THE COUBT: Sustained. 

BY MB. NEWMYEB: 

Q What was this: loud laughing? A No, indeed; 
I said normal 

Q Yon don’t think she was hurt much, do yon? 

MB. SIBICA: I object to that 
THE COIJBT: Sustained. 

286 MB. SIBICA: Only what he saw. 

BY MB. NEWMYEB: 

Q Yon asked her if she wanted to go to a hospital 
when yon saw her on the step, didn’t yon? A No. 

Q When was that? A When she was up inside of 
the car. 

Q All right Then yon asked her again whether she 
wanted to go to a hospital, when she was sitting back in 
the car, didn’t yon? A That is the time I am talking 
about 

Q Then, yon took the car to the car bam and brought 
the inspector over, and he asked her again if she wanted 
to go to a hospital? A That is right 




100 


Q She told you that she would rather not go to the 
hospital. Did she say she didn’t want to cause any 
commotion? A No. 

Q This lady that was with her, you say, pulled on 
her arm and said, I think, “You had better see Dr. 
Pinckney.” A If you remember, in my statement, the 
inspector was with me at the time that he asked her for 
the name of her family doctor. 

Q Yes. A At that time, she said she didn’t 

287 know. The woman with her nudged her in the 
arm and said, “Dr. Pinckney.” 

Q She said she didn’t know what? A She didn’t 
know the name of her family doctor. 

Q Did .the lady with her also tell her to sue the 
Transit Company? A That I don’t know. 

Q There was no conversation like that that you can 
remember, is there? A Oh, certainly not 
MR. NEWMYER: All right, I think that is alL 
MR. SIRICA: That is alL 
THE COURT: That is all, Mr. Long. ' . 

• • • • 

Edward Theodore Hording 

was called as a witness by the defendant and, having 
been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 
BY MR..SIRICA: 

.Q Mr. Sirica, I will ask you to look over this way 
and keep your voice up. so that everybody on the jury 
can hear you. Will you state your full name? A Ed¬ 
ward Theodore Harding. 

Q Just a little louder. What is your occupa- 

288 tion? A Mechanic. with Capital Transit Com¬ 
pany. 
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Q How long have you been so engaged as a mechanic? 
A Seventeen years, May 10. 

Q What is the nature of your work, or of your 
duties? A At the present time, I do electrical work 
on inspection, street car inspection. 

Q During your 17 years of experience, did you have 
occasion to become acquainted with the mechanical oper¬ 
ation and the operation of these old type street cars 
that were in service on June 16, 1947? A Yes, sir. 

Q Do you know or would you tell the Court and jury 
how the steps, the front steps and the doors worked? 
A The entrance door of that type of car works by the 
brake valve of the car. 

THE COURT: Speak a little louder, please. 

BY MR. SIRICA: 

Q Just talk up to me, Mr. Harding, and try to keep 
your voice up so I can hear you, and then I know the 
jury will. A The door is operated by the brake valve, 
and it shuts by the brake valve. When the operator 
moves the brake valve all the way over, the door opens. 

Q What happens to the step when he opens the door? 
A The door opens and the step goes down. 

Q Suppose he wants to dose the door; what 
289 would happen to the step? A When he dosed 
the door, the step would go up. 

Q In other words, the step and door work simul¬ 
taneously, is that correct? A That is right, sir. 

Q Did you have occasion to make an inspection of 
Street Car No. 509, which was involved in this accident 
on June 16,1947? A I did, yes, sir. 

MR. SIRICA: I will ask that this be marked, if Your 
Honor please. Defendant’s Exhibit No. 2 for Identifica¬ 
tion. 

MR. NEWMYER: Let me see it first, please. 

(Document handed to counsel) 

MR. NEWMYER: I have no objection to that. 

(Document entitled “Report of Inspection or Tests of 
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Car/Bus after Accident” was marked Defendant’s Ex¬ 
hibit No. 2 for Identification.) 

BY MR. SIRICA: 

Q I will hand yon what has been marked Defendant’s 
Exhibit No. 2 for Identification and ask yon to state 
what that is. A It is a report made by me— 

THE COURT: Mr. Harding, yon are mnch lugger 
than yonr voice, apparently. See if yon can’t get yonr 
voice np with yon. 

250 BY MR. SIRICA: 

. Q Mr. Harding, I know yon have not been in 
court before, but will yon talk np to me so we can 
all hear yon over here. A This was a report made 
by me of this accident. 

Q 'Will yon tell ns what the report states, go right 
from the top to the bottom? "When did yon first see the 
street car, what did yon do, and so forth? 

MR. NEWMYER: If Yonr Honor please, I have al¬ 
ready claimed that there was no mechanical defect in 
that step or door, and that is what that shows. 

THE COURT: That isn’t the difficulty I have with it 
If a witness needs to refresh his recollection, I suppose 
he can refer to it, but— 

BY MR SIRICA: 

Q Mr. Harding, do yon need that report to refresh 
yonr recollection as to what yon did in so far as that 
street car is concerned, or do yon need that to testify 
from? A No, sir, I don’t 
Q Did yon understand the question? A Yes, sir. 

Q Do yon need that paper to tell the jury what was 
the condition of the steps and so forth on that occasion? 
A Only what I wrote on here, that is what I found on 
the door. 

291 Q Then will yon tell ns what yon found? A 
The steps and doors were found in good working 

condition; and the time. 

• * • 
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Q Ton will have to keep your voice np, Mr. Harding. 

THE COURT: Time, t-i-m-e? What do yon mean: 
how long it took to open them, how long it took to dose 
them! 

THE WITNESS: That is right We timed the doors 
to see how long it took to open and to dose them. 

BY MR. SIRICA: 

Q How long did it take to open them? A A second 
and a half to open and two and a half seconds to dose. 

Q What else did yon find about the doo£hnd step? 

(No response.) • 

Q Let me pnt it this way. Did yon make r a test by 
putting one of your legs on the step while the step was 
down, having someone operate the valve with the j 
handle,— A That is right 

Q —to determine whether or not the step would 
go np? 

MR. NEWMTER: There is nothing at all about that 
on that report, and he is still referring to it as if this j 
was pnt in the report 

MR. SIRICA: He can testify what he did. 

MR. NEWMYER: And also, it is a leading question, 
of course. 

THE COURT: I overrule the objection. 

292 BY MR. SIRICA: 

Q What did you do in so far as that test was 
concerned? That is what we are interested in. A In a j 
case of that kind, we dieck the floor, see that none of j 
the rubber flooring has come loose; we check the step j 
tread, and we checked the rods and bushings of the step j 
and door, and by the weight of your leg or foot on the | 
step, to see that the rod wasn’t slipping. 

Q Did you do that with this particular street car? A 
That is right, sir. 

Q What happened when you put your leg or weight 
on the step? 


i 
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MR. NEWMYER: As I understand it, if Your Honor 
please, he said he put a foot on there to see if it was 
slippery. 

THE WITNESS: No. 

MR. NEWMYER: Well, what did you say? What 
did you do? 

THE WITNESS: I put my foot on the step to find 
out whether the rod was slipping, the step rod. Some¬ 
times the nut that holds it comes loose and it may slip 
if you have got enough weight on it. 

MR. NEWMYER: What do you mean by slip? 

THE WITNESS: The rod. There is a step rod 
may slip. 

MR. SIRICA: Will you keep your voice up? 

THE WITNESS: If the rod slips, then the door 
would dose and your step would stay down. 

293 MR. NEWMYER: And the door wouldn’t dose 
and the step would stay down if the rod slipped? 

THE WITNESS: That is right, sir. 

BY MR. SIRICA: 

Q What happened on this occasion? Bid you deter¬ 
mine whether the step would go up with any weight you 
had on it, when somebody manipulated that lever? 

MR. NEWMYER: If Your Honor please, he is ask¬ 
ing an entirely different question. The man didn’t even 
say he made any test like that 
• MR. SIRICA: Well, I am asking him if he— 

THE COURT: Ask him again. 

BY MR. SIRICA: 

Q Bid you make a test, Mr. Harding, to determine, 
when you placed your weight on that step while it was 
open, while somebody was operating the valve lever, I 
think that is what you called it, from the inside, whether 
that step would come up while that lever was being 
operated? A No, sir, the step wouldn’t come up and 
the door wouldn’t dose. 
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Q Yon made that test, is that right? A That is 
right 

Q 1 notice on this exhibit it states: 

“Nature of accident: 

“Woman claimed step on No. 2 end gave way 

294 as she was getting in No. 1 door.” * 

That is the history of the accident, correct? A 
That is right That statement comes from the trans¬ 
portation department 

Q I see. 

MR. SIRICA: Yon may question him. 

Cross-Examination 
BY MR. NEWMYER: 

Q Now, look, Mr. Harding, there is nothing at all on 
this to say yon made any test such as yon describe, is 
there? A Yon mean the weight test? 

Q That is right A Nothing on that, no. 

Q The information that was given yon about this 
accident was,. ‘‘Woman claims step on No. 2 end gave 
way,” right? A That is right 

Q Now, giving way means drops down, I suppose, 
when yon put your foot on it, right? 

(No response.) 

Q That is all it could mean, isn’t it? A That is 
right 

Q All right How in the world did yon make a test 
in which yon wanted to see whether or not the step 
would go up with the weight on it? A With the 

295 door open and the step down. I made a weight test 
to see if it would close when— 

Q Let me ask yon this. The claim that was made, 
as far as yon knew, was that the No. 2 step gave way 
when yon stepped on it, right? 

. (No response.) 
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Q So how did you figure out a test in which a step 
is going to go up with weight on it? Why was that 
test necessary at all? A That is something that is 
checked on any car, on all cars of that type accident. 

Q Ton don’t mean to say every time there is an acci¬ 
dent on a step, you check it to see if the step goes up 
with weight? A That is right 

Q You do? A Yes, sir. 

Q Even though all you know of the claim is that 
the step gives way? A It don’t make any difference. 
If they fall into the car, we still check the doors and 
the step. 

Q I understand you check the doors and the step, but 
just how do you check them? Describe this test you 
made. A Just like I told you. We check the floor,— 

Q I understand that,— 

MB. SIRICA: Just a moment, Mr. Newmyer— 
296 THE COURT: Let him answer. 

A (Continuing): We check the step rail, we 
check the handrails and the steps and the doors and time 
them, whether they fell off the step or fell in the car. 
They might have fell in the middle of the platform; we 
still make that same check. 

BY MR. NEWMYER: 

Q What else did you do? You don’t mean to say 
that you put somebody in the— 

MR. SIRICA: Just a minute. I am objecting to 
counsel stating, “You don’t mean to say.” I think he 
can ask the witness what he means and what he said 
and give him a chance to explain it. 

MR. NEWMYER: All right 
BY MR. NEWMYER: 

Q I understand you checked the steps, you checked to 
see if they were dean, you checked to see if the tread 
worked, you checked to see whether or not this rod 
slipped that you speak about, and all that But what is 
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the particular test that you made on this street car that 
night which would indicate whether or not the steps 
would go up when weight was placed on it, if you made 
such a test A- With the door open—I had a fellow in¬ 
side the car to open the door to work the door as I 
checked the step. He opened the door, and I put 
207 my foot on the step and told him to dose the 
door, and he closed the door, but it wouldn’t dose, 
because I had my foot on the step. 

Q You remember that from 1947, on this particular 
street cart A I do it to all of them—before then and 
after. 

Q Why isn’t that on this report? There is a place 
on there for results of tests, isn’t there? A That is 
right. If there had of been anything wrong with it, I 
would have put it on this report. 

Q All you said was, doors and steps are in good 
working condition? A That is right. 

Q Open in one and a half seconds, dose in two and 
a half seconds? A That is right If there had been 
something wrong on it, I would have made a statement 
on the back of it. The doors worked all right, and that 
is how T made the statement 

Q One of the tests you always make on these cars is 
to see whether or not the step will go up with a person’s 
weight of one foot on it? A That is right, on this 
particular type car. 

Q Why do you do that? A All cars don’t work the 
same way. 

Q You mean you do make a test on every one of those 
cars to see whether or not the step will bring, 
298 whether or not the step will come up with a per¬ 
son’s foot on it? A With the weight on it, that 
is right. 

Q With weight on it How much weight on it? A 
Well, I don’t know. I don’t know how much weight I 
can push on my foot 
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Q How much did you put on in this particular cart 
A I couldn’t tell you. 

Q How much weight would it take to keep one of 
those steps down if the motorman moved the lever to 
pull it up? A I guess 50, 75 pounds’ pressure would 
hold it open. 

Q And it would take 50 or 75 pounds to hold it open, 
right? A. I would say that I wouldn’t know. 

Q So if I stand on a step— 

THE COURT: Just a moment Was your answer, “I 
would say that I don’t know”; is that what you just 
said? A That is right, I don’t know the exact weight, 
because we never used any specific weight 

THE COURT: Will you assume the posture you had 
there when Mr. Long was on the stand? 

MR. NEWMYER: All right (Complying.) 

BY MR. NEWMYER: 

Q Suppose a woman puts her foot on the step, her 
left foot like this, with all of her weight on the right 
leg holding onto the rod. 

299 THE COURT: And the right leg is on the 
ground. 

BY MR. NEWMYER: 

Q The right leg is on the ground. That wouldn’t be 
enough weight to keep that step down, would it? A If 
she had most of her weight on the foot that is on the 
ground, I would say that the door would dose, the step 
would come up. 

Q All right So the step could dose if a woman were 
standing there with only one foot on the step like this, 
in the position I have described, by the movement of the 
lever? A That is right 

Q And as far as you know, it would take at least 75 
pounds to keep that step down? A Fifty or 75 pounds. 

Q How much do you weigh? A 285. 

Q i)o you know how much pressure you put on your 
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left foot when you stuck it up on that step? A No, sir, 
I don’t 

THE COURT: I will take judicial notice of the fact 
that he could hold it down all right 
Let me ask you this, Mr. Harding, if I may interrupt 
you a moment, Mr. Newmyer. 

Have vou ever been in the New York Subway? 

‘THE WITNESS: Yes, sir. 

300 THE COURT: You know, then, that you can 
stop a New York subway door from dosing with 

your finger. 

THE WITNESS: Well, they have a sensitive edge. 
TEGS COURT: What is that? 

THE WITNESS: They have a sensitive edge on the 
door, don’t they? 

THE COURT: Sensitive edge? 

THE WITNESS: That is right 
THE COURT: I don’t know what it is all about 
I do know that you can keep that door from dosing by 
just one finger. 

THE WITNESS: Yes, but that is an electrical door. 
THE COURT: The reason I am asking you about 
that is this. These steps that Mr. Newmyer is now in¬ 
quiring about, and the doors on that old type of street 
car, require more weight or more pressure, shall we say, 
than the New York Subway doors? 

THE WITNESS: That is right 
THE COURT: That is right Considerably more? 
THE WITNESS: That is because the door, all street 
cars in the District here, the front doors are operated 
by air; the rear doors have the sensitive edge. You can 
touch that and keep it open, too. 

BY MR. NEWMYER: 

Q As a matter of fact, there is about 72 or 75 

301 pounds’ air pressure working off that lever, isn’t 
there? A It is 75—it is 70 pounds of air pressure 

in the brake valve. 



no 

Q How much pressure is there on that step to dose 
it, how much air pressure? A That I couldn’t answer. 
By the time it gets from the brake valve to the door 
engine, through your three-eighths copper tubing, I don’t 
know how much pressure would be on the step. 

Q If a motorman moves that lever, for example, and 
gives it a jerk, it wouldn’t very much matter how much 
weight was on that step, it is going to come up some, 
won’t it, at least jerk up some and then stop? A I 
didn ’t quite get that 

Q When a motorman moves that air pressure lever, 
it doesn’t matter how much weight is on that step, it is 
still going to jerk up some with all that air pressure, 
isn’t it? A That depends on how much weight is on 
the step. 

Q All right, suppose 150 pounds, 300 pounds. A Ho, 
sir. 

Q You don’t think it will move it a bit? A The door 
itself might move, but not the step. 

Q In other words, you don’t think the step would 
move with 300 pounds, for example? A No, sir. 
302 Q It wouldn’t even move an inch? A No, sir. 

Q With a sudden jerk of the lever? A No, 
sir. 

Q You are sure of that? A Yes, sir. 

Q All right, suppose it was 200 pounds. A It 
wouldn’t do it then. 

Q Suppose it was 150, just a sudden jerk of the lever 
and a rush of air? A No, sir. 

Q Isn’t it going to move at all? A No, sir. The 
door itself, if there is any wear in the bushings, what¬ 
ever wear was in the bushings, that would be hcrw far 
the door would move. The step itself won’t move, not 
if you stand on it. 

Q That is, if a person is entirely on it? A That is 
right, sir. 
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<5 But it is perfectly logical and it is perfectly pos¬ 
sible, for example, in this case, for a woman to have 
one leg on the step like that and have the motorman 
move the lever and have that step come up? A If she 
didn’t have much weight on it. 

Q It is perfectly possible, right? A Then the. 

303 step would close up and either throw her foot off 
or get her foot in it. 

Q That is right, it would either throw her foot off 
or catch her foot in it And there is nothing such as the 
Court mentioned, or as you have, on the treadle, door 
in the rear; when you stand on the treadle, the car can’t 
move and the door can’t close? A That is right 

Q Because there is some preventive device to pre¬ 
vent that, is that right? A That is right 

Q But on the front step, it can be moved by the oper¬ 
ator, whether the car is moving or not? A That is 
right 

MB. SIBICA: One question I overlooked. 

Redirect Examination 
BY MB. SIBICA: 

Q Mr. Harding, assuming, as Mr. Newmyer said, that 
the lady would put her foot, would not have too much 
weight on her left foot on the step, and would hold 
onto the rail, you said under certain conditions that 
step could go up, depending on the pressure from her 
leg, the weight? A That is right 

Q As the step would go up, what would happen to the 
door, No. 1 door? A The step would go up. It 

304 either would knock her foot off the step or catch 
her foot behind the step, but the door would dose. 

Q Exactly. So if the door was dosing while the step 
was going up, it would be impossible for anybody to get 
into that entrance, isn’t that correct? A That is right. 

Q Because the dosing door would lock that party 
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from getting in there, isn’t that right? A That is right. 
MR. SIRICA: That is alL 

Recross-Examination 

BY MR. NEWMYER: 

Q Well, if the lever is moved half way, yon can stop 
both the door and the step half way out, too, can’t yon? 
A No, sir. 

Q Why not? A Because, if the lever is moved half 
way, yon are going to get yonr air on your door and 
engine and it is going to dose. 

Q No matter what is in there to keep it open? A 
Certainly. 

Q No matter what is in there that may keep it open? 
A That is right 

Q It isn’t going to dose around a person’s 

305 body, is it? A If she is standing in there, it 
wilL 

Q I thought yon just told me it didn’t take much 
pressure to keep it back. A If she was in between the 
door, it would dose on her. 

Q It wouldn’t dose all the way with a body in there, 
would it? A If she was standing on the step, she 
wouldn’t be in the door. If she was in the door, she 
wouldn’t be on the step. 

Q Where is the railing that you hold onto: on the 
outside or the inside of the door? A Inside. 

Q Is there any railing on the outside? A No, sir. 

Q Where is the railing actually located? Do you have 
a picture of this street car? A No, sir. 

Q Do you have a diagram of it? A No, sir. 

Q Is there anyone here that does? A There is a— 
no, sir, I don’t think so. 

Q Go ahead. A There is a railing on the right 
side and one between the doors, that is, between 

306 No. 1 door and No. 2 door, and a person can get 
ahold of either rail or both rails. 



Q There are two railings in there? A That is right. 

Q One on the left, one on the right? A That is 
right 

Q If a motorman moves a lever to make a step go 
np and then moves it right back again to make it go 
down, that would also make the doors just start out and 
dose back again; that happens all the time, doesn’t it? 
A I didn’t quite understand that 

Q Isn’t it simple for a motorman to take a lever and 
push it just half way, to have the doors start to dose 
and then move it back the other way and have it open 
again? A That is right 

Q It doesn’t have to dose all the way before it will 
go back? A No, sir. 

Q And the step doesn’t have to go up all the way 
before it will go down? A That is right 

MB. NEWMYEB: That is alL 

THE COUBT: That is all, Mr. Harding. 

(Witness excused.) 

MB. SIRICA: Mr. Savage, please. 

If Your Honor please, at this time I will offer 
307 in evidence Defendant’s Exhibit No. 2, which was 
identified by Mr. Harding. 

MB. NEWMYEB 


I simply say there was no claim 
of any mechanical defect 
1 THE COURT: Do you object? 

MR. NEWMYEB: No. 

THE COURT: All right, let it be received. 

(The document heretofore marked Defendant’s Exhibit 
No. 2 for Identification was received in evidence.) 
Thereupon— 

Alfred E. Savage 


was called as a witness by the defendant and, having 
been first duly sworn, was examined and testified as fol- 
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Direct Examination 
BY MR. SIRICA: 

Q Mr. Savage, will yon state your name for the 
Court and jury, please? A Alfred E. Savage. 

Q What is your occupation? A Equipment engineer 
of the Capital Transit Company. 

Q Will yon explain to the Conrt and jury what that 
term means? A I am in charge of the engineering 
work that is done in connection with the mainte- 
308 nance of street cars and buses, and that includes 
how they operate, improvements to the vehicles 
themselves, the use of new products, new ways to main¬ 
tain buses and street cars, anything other than routine 
maintenance. 

Q How long have you been engaged in this, Mr. Sav¬ 
age? A Since November, 1946, in that particular ca¬ 
pacity. 

Q Prior to that, were you still with the company? 

A Yes, prior to that, I was. My duties weren’t quite 
so encompassing. 

Q How long have you been employed by the Transit 
Company? A It will be 14 years this coming June. 

Q Mr. Savage, are you familiar with the mechanical 
operations of the old type of street car and particularly 
the one involved in this case, Street Car No. 509? A 
Yes, sir, I am. 

Q Was that car in service on June 16, 1946, in the 
District of Columbia? A Yes, sir. 

Q And permitted to be operated by the Public Utili¬ 
ties Cbmmission of the Distinct of Columbia? A Yes, 
sir. 

Q Will you explain to the Court and jury just the 
workings, as briefly as you can, of the doors with rela¬ 
tion to the front step? 

• • • • 


t 



309 BY MB. SIBICA: 

Q Mr. Savage, have you refreshed your recol- 

310 lectiou regarding the investigation you made of 
this type of street cart A Yes, sir. 

Q Can you testify without reference to this memo* 
random? A Certainly. 

Q Very well In connection with the operation of the 
No. 1 door and the step, will you explain to the Court 
and jury how that operates? A Yes, sir. The motor- 
man has a notch on his brake valve in a position beyond 
the full brake-on position, so that if he pulls his brake 
handle to that position, the front door, the so-called No. 1 
door, and the entire front step come down, open as a 
unit That is a safety feature to insure that the brakes 
will be on full before the door can be opened. 

Q In connection with the closing of the entire step 
at the No. 1 door, if a person were standing on that 
step at the time the operator was to operate his lever, 
or bearing some weight on that step, could that step go 


MB. NEWMYEB: “Some weight”; I think that— 

MB. SIBICA: I don’t know how much weight I as¬ 
sume— 

THE COTJBT: Well, find out. 

MB. SIBICA: —Mr. Savage will tell the Court and 
jury. 

BY MB. SIBICA: 

Q Could that step go up into its position along the 
side of the car with someone standing on it, or 
311 bearing weight on that step? 

MB. NEWMYEB: You mean both feet? 

MB. SIBICA: Wait a minute, Mr. Newmyer. 

MB. NEWMYEB: I think the question should be 
made more specific. 

THE COTJBT: I think so, too, but I think Mr. Sav¬ 
age won’t have any trouble answering it 




116 


MR. SIRICA: That is right 

THE COURT: Go ahead. 

A This becomes partly opinion, if it is agreeable; bat 
tests that I have made show that a person of 100 pounds 
or more, standing on the step, easily prevents it from 
closing, even thongh the motorman’s handle was moved 
to such a position as to raise the step and close the 
front door. 

BY MR. SIRICA: 

Q Yon didn’t actually test this street car on it, did 
yon, thought A Not in my memory, and I have no 
record of having personally tested this particular street 
car. 

MR SIRICA: You may inquire. 

Cross Examination 
BY MR NEWMYER: 

Q Would the pressure, the quick pressure of air on 
that step cause it to jerk sufficiently, for example, to. 

throw a 100-pound person off of that stept A 
312 No; by virtue of it all being air-controlled, it all 
happens rather slowly, and the upward movement 
of the step takes place as air is introduced into a cylin¬ 
der, which is by virtue of the nature of the beast, a slow 
operation, and it gets under way slowly. 

Q Suppose the air does come in slowly. Suppose a 
hundred pound person is standing on the step and the 
motorman works the lever fast Whether it takes a long 
time to get down to that step or not, when this air hits 
that step, isn’t that step going to jerk? A No, sir. 
But as far as the motorman jerking his lever in what 
manner, that would make a difference there, because if 
he moved it away from the door-open position, and then 
returned it there, as in a quick motion, actually the move¬ 
ment of the air would be slow enough so that there 
would be no action of the step whatever. 



_ I 1 

Q Yes,, but suppose he didn’t do that; suppose he just 
moved it in a normal motion to cause that step to come 
up, and there is a hundred pound person standing on it. 

"Will not that step even jerk an inch or so? A No, sir. 

Q It will not? A No, sir. 

Q You mean a hundred pounds is enough to keep j j 
it dead still, no matter what air comes in? A 

313 That is right. I i j 

Q Without any jerk? A Yes. j j 

Q But it would take a hundred-pound person to do it? | 
A I am not certain of that I have never tested it j j 
strictly by weights, and on a test that we made that I !■ 
can remember clearly, we took the lightest man we could 
find for the purpose of the test, and he weighed exactly 
a hundred pounds that day. 

Q And the step didn’t come up when he stood entirely I j 
on the step? A It didn’t even move from the full down j 
position. *' 

Q When he stood on the step? A When he stood |'j 
on the step. 

Q With his whole body on it? A Yes, sir. 

Q Did you try it with him just putting one foot on 
the step? A No, sir. That is a variable condition that ! 
would be entirely dependent on the shift of weight be- j 

tween the feet. 

Q That is right Well, wouldn’t you say it would take j j 
at least 50 pounds to keep that step from closing up or ! f 
even starting to move upward to— A I don’t think you | 
want a guess from me, do you? That is what it would ! 
be. j j. 

314 Q Some of it has been opinion. I think you j 
can give an opinion. 

THE COURT: Yes, but apparently, you 
an opinion about this. I don’t want you to 

THE WITNESS: I don’t want to guess, 
an engineer, and— 


1 
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THE COURT: If that is what yon have to do to an¬ 
swer Mr. Newmyer’s question, then don’t answer it. 

THE WITNESS: All right, sir. 

BY MR NEWMYER: 

Q Yon have never made a test of it? A Never made 
a test as to the minimum weight to raise that step. 

THE COURT: That is the real question he has been 
asked: how much the minimum of pounds would be to 
keep that step down. 

THE WITNESS: Yes, sir. 

THE COURT: You don’t know, do you? 

THE WITNE SS: No, sir . 

BY MR NEWMYER: 

Q All you can say is that a hundred pounds standing 
directly on the step, the step will not start up; is that 
all you can tell us? A That is all I can tell you, yes, 
sir. 

MR. NEWMYER: Well, that is alL 
315 Redirect Examination 

BY MR SIRICA: 

Q By that, you don’t mean that less than a hundred 
pounds couldn’t keep the step down, do you, Mr. Savage? 
A No, sir. 

Q You have just never made the test? A It is just 
that I didn’t have the proper sized person available, and 
it was a test in connection with an adult accident, and 
there was no need for a lighter one. 

Recross Examination 
BY MR NEWMYER: 

Q There is nothing impossible about that step com¬ 
ing up when a person’s leg is on it like this, with most 
of the weight on the right, is there? A No, sir. 





n. / 




Q That can definitely happen? A It depends en¬ 
tirely on how much weight is on that step. 

Q And it can definitely happen? A Yes, sir, 

Q Sight? A Yes, sir. 


Berthei Elizabeth, Carmichael 


Direct Examination 


Q • * * Will yon state your full name, please? A 
Berthei Elizabeth Carmichael. 

Q Is that Miss or Mrs.? A Mrs. 

Q What is yonr occupation or business? A Mathe¬ 
matician. 


317 Q • • • By whom are you employed? A Naval 
Research Laboratory. 

Q Where is your place of employment? A Naval 


Research Laboratory. 

Q Where is that located? A Washington. 

Q How long have you been employed in that particu¬ 
lar capacity? A About three years. 

Q Directing your attention to the evening of June 16, 
1947, around 5:30 or 6 p. m., were you in the vicinity of 
11th and New York Avenue, Northwest? A Yes. 

Q What was your purpose in being there? I A I was | 
coming from work. 

Q Where do you live, or where did you live on that 
date? A 1911 Maryland Avenue, Northeast 

Q What street car would you have to catch to get to j 
your destination? A Any of those street care that went j j 


out Benning Boad; I don’t remember which one. 

Q Were you waiting for a street car, waiting to i 
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board a street car, one of the old type of street cars, 
at the car stop there at 11th and New York Ave- 

318 nue? A Yes. 

Q And the street car was going in an easterly 
direction when it came to a stop, is that corect? A 
Toward Benning Road, isn’t that right? 

Q Yes. A Yes, Northeast 

Q And as you were waiting there, were there any 
other people wailing with you to board this street car? 
A They weren’t with me, but they were there. 

Q That is what I mean, they were near you. A Yes. 

Q Do you know approximately how many, if you can 
remember? A No, I don’t know. 

Q But there were some people there waiting to get 
on? A Yes. 

Q ‘Will you tell the Court and jury in your own 
words, now, just what you observed and saw from the 
time the street car came to a stop and opened the.door 
to allow and did allow passengers to get on; describe in 
your own words what you saw. A It came up like it 
usually does, and the doors opened like they usually do, 
and one person was in front of me. As she boarded the 
car, she fell forward. 

Q She boarded the car and what? Try to speak a 
little louder. 

319 Will you read the answer? 

(The last answer was read by the reporter.) 
BY MR SIRICA: 

Q Can you describe what you mean by “She fell 
forward”; what part of her body fell forward or any¬ 
thing that you remember? A Host of her body was 
in the car when I noticed that she was down, that she 
had fallen, and she had fallen to her knees, and she was 
holding on to one of the rails there at the front door. 

Q Did you notice the operator do anything about the 
time when she feD? A No, I didn’t After she feD, he 





came over and asked her if she were hurt, and he helped 
her up. 

Q After he helped her up, do yon remember what she 
did? A He helped her to the seat, and she complained 
that her knee was hurting. 

Q At the time you say that she fell forward and her 
body, part of it at least, was in the car, did you notice 
the doors closing on her at that time, the door? A No, 
I didn’t. 

Q Did you notice anything unusual about the step 
that you had stepped on to get into the car?' A It was 
all right when I got there, and it seemed all 
320 right 

Q Did you see this woman dangling in the air 
on this step in any manner? A No, I didn’t see her 
dangling. L- 



Cross Exanwnation 


BY MR NEWMYER: 

Q Mrs. Carmichael, you didn’t observe the position of 
the step when the lady had fallen forward, did you? 
A No, I didn’t 

Q And you also didn’t notice the position of the doors 
when she fell forward? A Only that they seemed to 
have been like I expected them to be. 


Q And all you know is that when you boarded the 
car after her, the step was all right then? A Yes. 

Q But you don’t know what position the step 
321 was in when she boarded it? A No. 

i » * I *• •* •! * ' 

Q And Mrs. Davis was the first one in, wasn’t 
she? A To the best of my knowledge. 

Q There weren’t five people that got on before her; 
you are sure of that? A I think Mrs. Davis; was the 
first one. 














MR. NEWMYER: That is alL 

THE COURT: Were you immediately behind her! 

THE WITNESS: Yes. 

THE COURT: You were No. 2, she was the first, 
you were the second? 

THE WITNESS: Yes. 

BY MR. NEWMYER: 

Q One other thing. Where did you sit in the car 
when you got on? A On the first seat facing the front. 

Q First seat facing the front? A On the right 

Q Did you look at Mrs. Davis or talk to her at all 
in the car? A No, I don’t know that I talked with 
her. She was sitting on the— 

Q She said her knee hurt her? A Yes. 

Q Did you hear any laughing coming from her? 
322 A No. 

Q Was she, after this fall, did she appear to 
you to be in pain or in a good humor? 

MR. SIRICA: If she knows, if Your Honor please, 
if she saw her. 

BY MR. NEWMYER: 

Q Was she laughing and joking— A No. 

Q —or did she look like she was hurt? 

MR. SIRICA: There is no evidence of her joking or 
laughing out loud. There is evidence that he could see 
the plaintiff in the mirror that— 

THE COURT: Right 

Was Mrs. Davis sitting behind you? 

THE WITNESS: No. She was facing the left side 
of the car, and I was facing forward. 

THE COURT: You could see her? 

THE WITNESS: Yes, if I had particularly noticed 
her. 

BY MR. NEWMYER: 

Q She was sitting in one of the long seats, wasn’t 
she? A Yes. 







Q Pacing the center aisle of the car? A Yes. 

Q She wasn’t sitting in a cross seat jat all? 
323 A Not facing the front of the car. 

Q That is right And after her accident, did 
she appear to be in pain or did she seem jovial? Did 
yon hear her laugh? A I heard her say her knee was 
hnrting. 

Q Did yon see her laughing at any time? A No. 

Q And yon conld see her? A If I had looked at 
her, I wonld have noticed, but I didn’t particnlarly notice 
her after that ! 


Calvert Brent Mor gam 


Direct ExanrJimation 


BY MB. SIRICA: 

Q Mr. Morgan, will yon please state yonr foil 
324 name to the Conrt and jury? A Calvert Brent 
Morgan. 

Q What is yonr present occupation? A I am an 
adjnster for the Ohio Casnalty Insnrance Company. 

Q Are their offices located in the Barr Building here? 
A Yes, sir. 

Q On June 16, 1947, what was yonr occupation? A 
I was an adjnster for the Capital Transit Coznpjany. 

Q Did yon also do investigative work for them? A 
Yes, sir. 

Q How long had yon been employed by thq Capital 
Transit Company on June 16, 1947? A Five years. 

Q Directing yonr attention to June 16, 1947J did yon 
have occasion to go to the home of the plaintiff, one of 
the plaintiffs in this case, Emma L. Davis, at 4220 Marne 


Place, Northeast? A Yes, sir, 
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Q June 18, I meant to say, June 18, 1947. Correct? 
A Correct 

Q What was the purpose of your going to her home? 
A To contact her in regard to a claim that might be 
made. She had apparently been injured. 

Q Did you have a converstaion with her in her 

325 home that evening? A Yes, sir. 

Q What did you do in connection with what she 
told you about the accident? A I took a statement 
from her. 

Q I will show you, Mr. Morgan, what has been marked 
Defendant’s Exhibit No. 1 for Identification, and ask you 
to look at that and state whether or not you can identify 
it? A Yes, sir, that is a statement I took from her. 

Q Is everything on the front page and on the back 
page, with the exception of the signature, in your hand¬ 
writing? A Yes, sir. 

Q Whose signature is this, Emma L. Davis? A That 
is her signature. 

Q And after you wrote down what she told you in 
your own handwriting, what did you do with the paper? 
A She read it 

Q And then signed it? A And then signed it 
MR. SIRICA: You may examine. 

Cross Examination 

BY MR. NEWMYER: 

Q This is dated June 18 of 1947? A June 18, 1947, 
yes. 

Q And this was taken by you as an adjuster 

326 for the Transit Company from Mrs. Davis? A 
Yes, sir. 

Q Because of a possible claim that might be made— 
A Yes, sir. 

Q —against the street car company? A Yes, sir. 
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Q Is everything stated in here what she told yon as 
to how the accident happened? A In substance, yes, sir. 

Q Did yon believe her? 

MB. SIRICA: I object to that 

THE COURT: Sustained. 

MR. NEWMYER: I would like to introduce this in 
evidence. 

MR. SIRICA: I was going to introduce it myself. 

MR. NEWMYER: I will be glad to make it my 
exhibit 

MR. SIRICA: It doesn’t make any difference. I was 
going to offer it, though. 

THE COURT: It is all right 

MR. SIRICA: I offer it in evidence. 

BY MR. NEWMYER: 

Q You knew, of course, before going to see her, that 
the claim was that the step folded up against her leg 
on the street car, right? A Well, whatever was re¬ 
ported in the report made by the operator. 

327 Q When you were taking this down, she said: 

“I put my left foot on the first step, but I don’t 
know if I bore weight on the left foot or not. At this 
time the step came up, that is, it folded up against the 
street car, and I was left dangling, still holding to the 
upright I was still trying to find a foothold,” 
is that right? A That is what she told me. 

Q And then, though she had told you the step came 
up as she got on it, you nevertheless also put down at 
the bottom: 

*‘Actually, I don’t know what happened to the step, 
whether it dropped down or folded up.” 

MR SIRICA: I object to his making that statement, 
it is not whether or not he put it down; it is whether or 
not what the plaintiff told him occurred appears on the 
bottom of that page. 

THE COURT: I think the witness can answer the 
question. 






* A Well, that was put down after questioning. 

THE COUET: I didn’t get the answer. 

THE WITNESS: That was pnt down after question¬ 
ing her. 

BY MR. NEWMYER: 

Q Well, you questioned her up here, and she 

328 told you the step folded up against the street car 
and she was left dangling, is that right? A Yes, 

sir, but sometimes repetition might clear the matter a 
little further. 

• Q Repetition might clear the matter? A Yes, sir. 
Q And you thought that this statement might dear 

the matter: 

“Actually, I don’t know what happened to the step, 
whether it dropped down or folded up”? 

A Apparently, it did not follow what was stated up 
here. 

Q And that is at the very end of the statement. 
A No, sir, one— 

Q Except for one sentence: 

“I had had to wait a minute or so before the street 
car came up so I could get on.” 

A It is the sentence before the end. 

Q There is nothing inconsistent about that statement— 
MR. SIRICA: I object to that. 

BY MR NEWMYER: 

Q —is there? 

MR. SIRICA: Just a minute. 

THE COURT: I sustain the objection. 

BY MR NEWMYER: 

329 Q What was she speaking of when you wrote 
down: 

“Actually, I don’t know what happened to the step, 
whether i+ dropped down or folded up”? 

Was she speaking of what happened when she put her 
foot up or of what the steps usually do on that type of 
cars? 





MR. SIRICA: I object to that There is nothing in 
the statement to indicate that, if Your Honor please. 

THE COURT: I overrule the objection. 

A I think it is fairly dear here: 

“Actually, I don’t know what happened to the step, 
whether it dropped down or folded up.” 

BY MR. NEWMYER: 

Q I ask you again, was that meant to indicate what 
happens, how those steps operate on that type of street 
car? 

THE COURT: It seems to me that it speaks for 
itself. 

BY MR. NEWMYER: 

Q Well, it says she doesn’t know what happened to 
the step, whether it dropped down or folded up, but she 
did know that the step caught her leg in between the 
step and the car, didn’t she; there is no contradiction 
of that, is there? 

MR. SIRICA: I object to, “There is no contradiction 
of that,” if Your Honor please. I think the statement 
speaks for itself. 

THE COURT: That is right 
BY MR. NEWMYER: 

330 Q Can you answer it? 

MR. SIRICA: No, I object to it 

THE COURT: I sustained the objection. 

MR. NEWMYER: Oh, I see. 

BY MR. NEWMYER: 

Q And the statement shows that she was the first 
to get on, doesn’t it? A It states: 

“I think I was the first to start to get on.” 

Q And as she stepped on, it states that: 

“The step folded up against the street car and I was 
left dangling, still holding the upright,” 
right? A Yes, sir. 

Q And “I was trying to find a foothold.” 
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And it also states that when she was in that position, 

“The motorman jiggled a lever while I was dangling 
there, and then came over and grabbed my right arm 
and helped me np into the car,” 
right? A Yes, sir. 

Q It also states that: 

‘‘The motorman offered to call an ambulance, but 

331 I did not want any excitement,’’ 
is that right? 

THE COURT: I don’t quite understand this line of 
inquiry. What you are doing now, Mr. Newmyer, appar¬ 
ently, is taking this sentence by sentence and asking this 
witness if that is right Do you mean, are you asking 
him whether that is what she told him? 

MR. NEWMYER: Yes. 

BY MR. NEWMYER: 

Q She told you that she didn’t want any excitement, 
and that is why she didn’t want an ambulance? A Yes, 
that is stated there. 

MR. NEWMYER: I t hink that is all. 

(Addressing Deputy Clerk:) Do you want to mark 
this? 

MR. SIRICA: That has been received in evidence, I 
think. 

MR. NEWMYER: No, that was for identification be¬ 
fore. 

(Statement by plaintiff Emma L. Davis to Transit 
Company adjuster, heretofore marked Defendant’s Ex¬ 
hibit No. 1 for Identification, was received in evidence.) 

• • • • 

332 Joseph Sherer Long 

was called as a witness by the defendant and, having 
been previously duly sworn, was examined and testified 
further as follows: 
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Further Direct Examination 
BY MB. SIRICA: 

Q Mr. Long, there is one question I intended to ask 
yon before you got off the stand, but it slipped my mind. 
At any time while you, as you stated, were waiting on 
some lady, I think, or a passenger had gotten on this 
car, at any time, at the time when the plaintiff fell or 
just before she fell or while she was on the step getting 
in the car, did you jiggle any lever or handle in any man¬ 
ner to cause that step to come up or cause the door to 
close? A I didn’t touch any controls at all of the car. 
MR. SIRICA: Thank you. 

• • ■ • • 

333 MB. SIRICA: I think we have offered all the 
exhibits, and the defendant rests at the present 

time. 

THE COURT: There is only one exhibit you have 
offered, I believe. 

334 MB. SIRICA: I have also offered that state¬ 
ment, No. 2. 

THE COURT: What is No. 2? 

THE DEPUTY CLERK: Statement by Harding, no 
objection.- 

MB. SIRICA: Of Harding, who was the street car 
inspector, if Your Honor recalls that. 

THE COURT: All right. 

MR. SIRICA: And also the statement taken by Mr. 
Morgan. I think that is No. 1. Both of them were of¬ 
fered. 

THE COURT: All right 

MR. NEWMYER: I have just about three questions 
to ask the plaintiff, and then— 

THE COURT:. Mrs. Davis, will you come back, please. 
MR. NEWMYER: Mrs. Davis. 

Thereupon— 
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Emma L. Davis, 

one of the plaintiffs, was recalled as a witness in rebuttal 
and, having been previously duly sworn, was examined 
and testified as follows: 

Direct Examination 
BY MR. NEWMYER: 

Q Mrs. Davis, how long have you been riding street 
cars, the old type of street cars, in the District of Colum¬ 
bia? A Ever since I have been in Washington. 
335 Q How long has that been? A It has been 
about 20 years. 

Q About 20 years? A Yes. 

Q On this particular day,—let me ask you this: Have 
you ever had any difficulty with the height of the step 
of that car? A No, indeed. 

Q Have you ever had any other claims for personal 
injuries except this one? A Never have. 

Q The next thing I want to ask you is: On the 
street car itself were you laughing and joking? A No, 
because I was hurt too bad to laugh. 

Q Were there two people that witnessed this accident 
by the name of Mr. John Robinson and Mr. W. Thomas 
Smith? 

MR. SIRICA: If she knows. 

BY MR. NEWMYER: 

Q If you know. A Yes. 

Q Where are they both now? A They are dead. 

• • • . • 

345 MR. SIRICA: All right 

THE COURT: I noticed you based your in¬ 
structions on the necessity for due and reasonable care. 
I thought that the highest degree of care was the standard 
when one is about to board a street car. Am I wrong 
about that? 
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MR. NEWMYER: They are relying on the Heeht 
Company case, I assume, which has also been turned down 
every time yon have presented it, to show yon cannot nse 
that term any more. I argued that in the Court of Ap¬ 
peals last week, in which I said that the Transit Company 
attorneys had interpreted that case and every other de¬ 
fendant had tried to have it interpreted to mean just 
reasonable care under the circumstances. 

THE COURT: Well, that is what the case said. 

MR. NEWMYER: And they have been turned down 
every time. 

THE COURT: They said that reasonable care is not 
a static term. What might be reasonable under one set 
of circumstances is not under another. 

346 The trouble with that, however, that I have had 
is that I don’t believe that that is sufficient to 
make a jury aware of the fact that the highest degree of 
care is required of a carrier of passengers for hire. 

MR NEWMYER: On this brief we pointed out that j 
that interpretation of the case was that degrees of care 
had definitely not been abolished. You must start with, 
a basis of the degrees of care and notify the jury that 
within such degree of care as the law requires they are 
only liable for reasonable care under the circumstances. 

THE COURT: I am not going to get into any hocus- 
pocus on that question with the jury. I am going to tell ! 
them that it means the highest degree of care, and that 
is the highest degree of care practicable under the cir¬ 
cumstances. 

MR. SJRICA: May we object to that, if Your Honor 
please, under the circumstances in this case? 

THE COURT: Yes. 

MR NEWMYER: I wanted to ask for a directed 
verdict for the plaintiffs on both negligence and contribu¬ 
tory negligence, on the ground that there is no evidence 
that the defendant has produced which contradicts the 


132 


story told by the plaintiff and supported by the witnesses 
as to the fact that that step came np on her—and even 
stronger. I am almost certain that there is no evidence 
of contributory negligence, because they don’t try to 
explain the accident at all, and they don’t say that 

347 she did anything she should not have done. 'Wheth¬ 
er or not her story is believed or the motorman’s 

story is believed, there is still no evidence of contribu¬ 
tory negligence. 

THE COURT: That was a view I had myself, as I 
told you already, but I think the jury could infer from 
the whole of this evidence that she stumbled on that step. 
MB. S1BICA: Missed her step. 

THE COURT: What? 

MR. SIRICA: That she missed a step going up there, 
that her right foot probably didn’t get up high enough, 
and the skin would be bruised on it 
THE COURT: I think they could infer it 
MR. NEWMYER: It would be pure inference. 

THE COURT: But that is— 

MR. NEWMYER : We plaintiffs are always in a tough 
spot We always have the burden of proof, we always 
have to put on evidence to show how the accident hap¬ 
pened, whether our plaintiff is dead or not Here is a 
case where they have no contradictory evidence, and the 
Transit Company says, well, there is an inference. 

THE COURT: Well, there is an inference there. What 
are you doing with Mrs. Carmichael’s testimony; throw¬ 
ing that in the ash can? 

MR. NEWMYER: She didn’t actually see it 

348 THE COURT: But she was immediately behind 
Mrs. Davis, she said, and the doors opened as they 

usually do, the step went down as it usually does, and 
while she didn’t actually see the condition of the plat¬ 
form, or substantially that is the way you put it, I think, 
she said that there didn’t seem to be anything unusual. 
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That is contradicting, by inference, certainly, the testi¬ 
mony that was partially raised. 

MB. NEWMYER: Well, she didn’t look. I mean, yon 
can’t— 

THE COURT: She was right behind the woman, and 
she says she didn’t see anything xmnsnal about it 

I think I will tell them, on second thought, that if they 
believe that she stumbled without any fault on the part 
of the operator, that is her own fault 

MR. NEWMYER: Well, I don’t— 

MR. SIRICA: That is the position we take, Your 
Honor. 

MR. NEWMYER: I strongly object to that, because— 
I don’t even think there can be an inference that she 
stumbled. No one said she stumbled. The fact that she 

THE COURT: Well, Mrs. Carmichael saw her falL 

MR. NEWMYER: That is right 

THE COURT: And didn’t see anything unusual about 
the doors or the steps at that time. Prom that, one 
certainly could infer that she just stumbled. I don’t 
think there is any doubt about it 
349 MR. SIRICA: That is our position. 

MR. NEWMYER: Well, it would probably pre¬ 
vent an appeal, so I won’t press it 

• • • • 

« 

353 Afternoon Session 

(The trial was resumed at 1:45 o’clock p. m., pursuant 
to the taking of the recess.) 

THE COURT: Is this all you are going to submit? 

MR. NEWMYER: Yes, I just wanted to ask Your 
Honor one more thing. 

I know Your Honor’s general instructions will cover 
everything involved in the case, but I would like the 
jury to be instructed—I don’t know whether Your Honor 
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plans to do it this way or not—that the step necessarily 
did not have to have completely closed on her, for ex¬ 
ample, to find negligence on the part of the Transit Com¬ 
pany. I think the jury should be instructed that if the 
action of the motorman caused her to lose her balance 
with no fault on her own part, then the company is still 
liable, not necessarily the step didn’t have to be in a 
certain position for it 

THE COURT: Yes, I think that is probably reason¬ 
able. 

• • • • • 

429 Proceedings 

MR. SIRICA: I had fully intended after the comple¬ 
tion of, all the evidence to make a motion on the ground I 
didn’t feel the evidence sufficient to go to the jury. I am 
now asking Your Honor to consider it as having been 
made at the conclusion of the case, nunc pro tunc. 

THE COURT: Yes. 

MR. NEWMYER: I think the motion comes too late. 
I also want to make a motion for a directed verdict. 

MR. SIRICA: I think it is not too late under the 
Rules. 

THE COURT: I think it is too late too. I am not 
going to grant it 

Charge to the Jury 

BY THE COURT (Schweinhaut, J.): Ladies and gen¬ 
tlemen of the jury, I remind you again that you are the 
sole judges of the facts in this case, and with that, of 
course, goes grave responsibility. I have had occasion 
to tell most of you before, it calls for a great deal of 
objectivity on your part 

Emotion, prejudice nor sympathy have any place in 
the decision of a lawsuit, either by you as jurors or by 
the Court, and I have full confidence that you will not 
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let your thinking be influenced by anything but the evi¬ 
dence in the case; arguments of counsel and the instruc¬ 
tions I am to give you. 

430 Now, as I have also had occasion to tell you 
before, when the plaintiff brings a suit making 

therein a claim, the law imposes what is called the 
burden of proof upon him: that means he comes in and 
asserts a claim, and it is his burden to establish that 
claim. It is not up to defendant to disprove he was not, 
as in this case charged, guilty of negligence. That bur¬ 
den, unlike the burden the Government carries in a 
criminal case, does not have to establish to your satis¬ 
faction beyond a reasonable doubt That is only ap¬ 
plicable to criminal cases. In civil cases, such as this 
case is, he must establish such proof that, at the con¬ 
clusion of the case, having weighed all of the evidence 
both introduced by plaintiff and defendant, if all the evi¬ 
dence he has introduced, the plaintiff, has more convinc¬ 
ing power, then his burden has been established. If, on 
the other hand, you find that the evidence introduced, 
both factual and documentary, is imbalanced, then he 
has not sustained the burden. In other words, the bur¬ 
den of proof is sustained in a civil case, if by weighing 
all of the evidence introduced on behalf of plaintiff and 
that introduced on behalf of defendant, taking it all, and 
if having weighed the evidence, you feel by a fair pre¬ 
ponderance is in favor of plaintiff’s claim, then the bur¬ 
den is established. 

Now, by fair preponderance of the evidence, as 

431 it stands, in the law it means that to maintain and 
sustain the burden, the plaintiff must be able to con¬ 
vince you, satisfy you, that the whole evidence has the 
more convincing power in favor of his claim. If you 
find that taking the whole evidence, entire factual as has 
been portrayed for you, if you believe the evidence or 
feel you are unable to say it preponderates either way, 
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then the burden will not have been sustained, and in 
that case your verdict will be for defendant 

Now, you do not count witnesses. It is the value of 
the evidence, its value to you, the weight of the evidence. 
The weight of the evidence means the quality of the 
evidence. Does it weigh more strongly in favor of one 
side or more strongly in favor of the other? * 

Now, how are you going to determine whether or not 
there is a preponderance of the evidence and if so, in 
whose favor? You do it by an evaluation in the course 
of your discussions and your deliberations of all of the 
testimony in the case. Everybody who takes the witness 
stand is to be evaluated by you as best you can. Only 
in that way can you determine the truth of the matter, 
the truth as you see it 

Now, the most important assistance you can have in 
that test, as I have said before, is your own corn- 
432 mon sense and your own experience in life, taking 
into account also in addition to your own experi¬ 
ences in life your knowledge of human nature. Inquire 
in your own minds concerning the varying opportunities 
for observation of the situation that the different wit¬ 
nesses may have had; take into account their intelligence 
which you may discern, and their manner, demeanor, con¬ 
duct on the witness stand. Is he telling a straight-for¬ 
ward story or is he evasive; are there inconsistencies in 
the statements or any of the witnesses. If so, what kind 
of inconsistencies in the thing itself; are they the kind 
you can expect to find in the story of a truthful person 
or the kind you are not likely to find in the story of an 
untruthful person. The motives the witnesses have as 
you may be able to discern them; their interest in the 
controversy or its results or in any person concerned 
therein. Also, consider any bias or prejudice, any sym¬ 
pathy or friendship, which evidenced itself toward one 
or another of the parties in the case. 
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All those and other factors are to be considered by 
yon in weighing the evidence. Yon give, therefore* to the 
testimony of each witness that weight which yon think 
it is entitled to when viewed in the light of these consid¬ 
erations, after fully considering the whole of the evi¬ 
dence. 

If yon believe any one testified falsely concern- 

433 ing any matter which yon believe he conld not 
have been reasonably mistaken, yon may disregard 

snch testimony in whole or in part 
The plaintiffs in this case are Mr. and Mrs. Davis, 
and they have come in and made a claim against the 
defendant, Capital Transit Company, and that claim is 
that, throngh some negligence on the part of the operator 
of this streetcar, Mrs. Davis was injured and that as a 
result of her injuries she was put to certain expense or 
that her husband was put to certain expense, but that 
she suffered pain and anxieties she says and also she 
says is an aversion to the normal intercourse which is to 
be expected between husband and wife. 

She said also that she had suffered pain to her knee 
and right leg; also her back. She was also, shall we 
say, the victim of excessive menstruation. Now, for that 
she asks you to compensate her. Her husband makes a 
claim because he says as a result of her injuries, which 
he too says, were brought about by the negligence of the 
defendant; that he suffered loss of her normal society 
and services, as it is put in the law, all of which is 
called consortium, which is a word you have heard from 
time to time, which simply means normal marital rela¬ 
tions; that the situation was disturbing and continues 
to be disturbing. 

Defendant on the other hand says it was not 

434 negligent and also that her injuries have been mag¬ 
nified, and that the excessive menstruation is the ! 

result of what actually occurred before the accident Imp- ! 
pened. i 
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Now, that is, in a word, the respective positions of 
the parties here. 

Now, the law says that a common carrier of passen¬ 
gers for hire, and that a streetcar is a common carrier 
for hire, mnst exercise the highest degree of care under 
the circumstances at the time for the safety of its pas¬ 
sengers, and one who is abont to board a streetcar does 
have the status of a passenger for hire even though he 
had not yet paid his fare. 

J The law says also that the passenger must exercise 
not the highest degree of care practical under the cir¬ 
cumstances but reasonable care. 

Now “reasonable care” is a fluid term. What may be 
reasonable care under one set of circumstances may be 
absolute carelessness , under another set of circumstances. 
What the term “reasonable care” really means is that 
you must survey in your mind the situation, the factual, 
physical situation that existed at the time of this acci¬ 
dent and then say what should have been done wasn’t 
done by either Mrs. Davis or the motorman of this 
streetcar; and decide in such matter whether the motor- 
man acted in the'highest degree of care under the 
435 circumstances and whether or not Mrs. Davis, exer- 
1 r - dsed ordinary and reasonable care. 

The mere fact an accident happened does not warrant 
you to infer that there was negligence by the motorman. 
It is for you to decide whether or not that his failure to 
use the care required under the circumstances caused the 
! accident. The defense here suggests to you that Mrs. 
Davis probably stumbled on the step of the streetcar, 
since the Company says there wasn’t anything wrong with 
the step. If she did, of course, that was an accident 
which was not caused hy the Company. If, however, in 
the process of boarding that streetcar she was caused to 
fall by some movement of the step which could only have 
been, apparently, by the evidence here, been caused by 
some act of the motorman in operating that lever, be- 
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cause the testimony seems conclusive and plaintiff does 
not claim the contrary, that there was no mechanical 
defect in the step nor in the doors; therefore if there 
was a partial dosing of the doors it wonld have been 
said to be as a result of something the motorman should 
not have done at the time. It. is for yon to decide. 
Counsel says the evidence on the ; part of defendant, tends 
to establish there was nothing wrong with the step, and 
that they were in proper condition at the time. 

The testimony on the part of the plaintiff is 
436 that the step started to. dose up. If the evidence 
shows it iwas dosing at all, it does not have to 
show it was dosing six inches, three inches or a foot, 
if it was closing, and if the closing caused her to fall as 
a result of the negligence of the operator, she would be 
entitled to recover. i 

Here’s another way of defining negligence: I don’t 
think it adds to anything I have said, but just in case- 
negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do some¬ 
thing which a reasonably prudent person would , dp a&> 
tuated by those considerations which ordinarily regulate 
the conduct of human affairs. It is. the failure to use 
ordinary care in the management of one’s own. property. 

First, then, you ask yoursdves and dedde (1) was 
there negligence in the operation of that door and step 
by the motorman; did he use the highest degree of care? 

If you find that he did, that is the end of the matter. 
If you find that he did not and that it was his act which 
caused Mrs. Davis to fall, then you have got to go 
another step. You have got then to determine what dam¬ 
ages should be awarded to Mrs. Davis and to Mr. Davis. 



440 MR. SIRICA: May we come to the bench. Your * 
Honor? 

THE COURT: Yes. 
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(Thereupon, counsel approached the bench, and the fol¬ 
lowing occurred out of the hearing of the jury:) 

ME. SIRICA: I want to renew my objection to 

441 Plaintiff’s Prayer No. 1, for the same reasons 
urged yesterday. 

I also object on the “highest degree of care”. We 
contend it does not come within the Hecht Company case. 
I don’t think it necessary to go into what you said con¬ 
cerning her traumatic psychosis. I think that was cov¬ 
ered 

(Thereupon, there was discussion off the record.) 

ME. NEWMYEB: I have two suggestions: One I 
think is the distinction between “reasonable care” and 
the “highest degree of care” was not made. Two, on 
the permanency of the injury, the jury was not instructed 
it must award also a sum for future pain and suffering, 
if they find the injury is permanent and likely to con¬ 
tinue. Your Honor just said, she claims permanent in¬ 
jury. The Doctor also said they were permanent I 
think the jury should be told they should include a rea¬ 
sonable sum for pain and suffering. 

THE COTJET: Very wed 

(Thereupon, counsel returned to the counsel table, and 
the following occurred in the presence of the jury:) 

THE COUET: Counsel suggests, and I think I in¬ 
structed you about it, but out of an abundance of caution, 
I may have but I don’t think I overlooked it: There was 
also testimony offered in the case tending to establish 
some degree of permanency in these injuries Mrs. Davis 
complains of. It is for you to say whether there 

442 is reasonable likelihood they will be permanent. 
Also, if they will still exist as of today. If you 

do and feel they will continue, you should take that into 
account in your verdict, and compensate for the degree 
of permanency which you find. 

I think that is all You may take the case. 
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QUESTIONS PRESENTED. 

1. Whether the case was properly submitted to the jury 
where there was a conflict in evidence involving the 
cause of plaintiff’s falL 

2. Whether any prejudice resulted to plaintiff in inquiring 
if her daughter had a prior claim for personal injuries. 

3. Whether the trial court’s charge to the jury contained 
prejudicial error. 
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United States Court o! Appeals 

For the District op Columbia. Circuit 


No. 11,128 


EMMA L. DAVIS and WILLIE DAVIS, Appellants, 

v. 

CAPITAL TRANSIT COMPANY, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The plaintiff, Emma L. Davis, allegedly received per¬ 
sonal injuries while boarding the front end of an east-bound 
street car of the Capital Transit Company at New York 
Avenue and 11th Streets, Northwest, on June 16, 1947, at 
approximately 6 o’clock in the evening. 

She charged that she was caused to fall “by reason of the 
premature movement of the step and door of said street car 
while she was boarding” (A. 3). 
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The particular street car involved was a so-called “old 
type” as distinguished from the P.C.C. or streamlined cars 
now commonly seen on the streets of the District of Co¬ 
lumbia. The front doors and step of these “old type” cars 
operate simultaneously by a single control under the man¬ 
agement of the operator (A. 69, 70, 82, 83, 101). Mechan¬ 
ically, they are actuated by compressed air from the brake 
valve (A. 83, 101,109). 

While the car is in motion, the step is carried in a verti¬ 
cal position against the side of the car. The control for 
the doors and steps is the brake lever. When it is pushed 
beyond the point of maximum braking power, the panel 
doors fold and open outward and at the same time the step 
moves from a vertical to a horizontal position (A. 69, 82, 
83,101). Thus the car must be braked before the doors and 
step will operate (A. 115). Once the doors are open and 
the step down, they will dose only by operation of the brake 
lever (A. 101). Yet, even if the brake lever is operated 
while the doors are open and the step down, the doors will 
not dose nor the step fold back against the car if there is 
one hundred pounds or more pressure on the step (A. 116). 
Thus the weight of a person on the step will overcome the 
tendency of the doors to dose and the step to fold back, 
even after the control lever has been moved so as to dose 
them (A. 69, 86, 88, 89,91,104). 

The minimum amount of weight necessary to accomplish 
this was not specifically fixed, but the operator testified the 
weight of a leg would be sufficient (A. 91), and a mechanical 
inspector testified that fifty to seventy-five pounds would 
be sufficient (A. 108). 

The plaintiff testified that in boarding this street car she 
placed her left foot on the step, but before she could place 
her right foot, the step moved or began to fold in against 
the car and that this movement of the step threw her into 
the car (A. 6, 8, 21). Although it was admitted by defend¬ 
ant’s agent that in an unusual or hypothetical case where 
all of a person’s weight was on one foot resting on the 
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ground, and the other foot was just touching the step, it 
would be possible for the step to close (A. 108, 117, 118, 
119), the plaintiff testified that she placed her foot on the 
step, in a usual stepping manner, actually bearing weight 
on the step (A. 20). 

Luther Robinson, called as a witness for the plaintiff, 
testified that while walking toward the streetcar he saw 
the front doors partially closed and the plaintiff’s foot 
caught between the side of the car and the step, which was 
in a slanting position (A. 35, 49). 

Both the plaintiff and Robinson testified they observed 
the defendant’s motorman immediately after the plaintiff 
fell working some unidentified control and that then the 
step returned to its normal horizontal position (A. 7, 8, 21, 
22, 35, 36). 

The plaintiff conceded that there was no mechanical de¬ 
fect in the doors or step (A. 102, 113). She relied solely 
upon the theory that the motorman prematurely closed the 
doors, thereby tilting the step (A. 77,139). 

The defendant’s motorman, however, denied that he 
touched the controls of the car after it came to a stop or 
had anything to do with the plaintiff’s fall He specifically 
denied that he did anything to cause the doors to close or 
the step to rise (A. 85,129). He testified that he was mak¬ 
ing change for a passenger as Mrs. Davis boarded. He 
noticed her when she was on her right knee at the edge of 
the platform of the car. (A. 71) He asked her what hap¬ 
pened and “she said that the step gave way under her” (A. 
72). In a statement made by the plaintiff two days after 
her fall to an investigator for the defendant, the plaintiff 
said she didn’t “know what happened to the step, whether 
it dropped down or folded up” (A. 32,124,125,126,127). 
Moreover, the witness Robinson, when interviewed by an¬ 
other of the defendant’s investigators, said he did not see 
the plaintiff attempt to board the car, nor did he see her 
fall into the car. All he knew was that she was partly in 
and partly out (A. 61). 
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Mrs. Berthel E. Carmichael, called by the defendant, tes¬ 
tified she was directly behind the plaintiff as the plaintiff 
boarded the street car (A. 122), and observed the plaintiff 
fall forward to her knees into the car (A. 120). She did 
not notice the operator “do anything” about the time she 
fell (A. 120). Bearing in mind that the step and doors op¬ 
erate together, she testified that she did not see the doors 
dose as the plaintiff fell, “the doors seemed to have been 
like I expected them to be” (A. 121). She did not notice 
anything nnnsnal abont the step as she boarded (A. 121). 
The step “seemed all right” (A. 121). 

The plaintiff, after her fall, rode to the end of the line 
(A. 8,26,73). Her daughter boarded the car several blocks 
to the east and sat with her (A. 8, 25). The motorman tes¬ 
tified that the plaintiff did not appear to be hurt (A. 72, 
74). Several times, he said, he observed the plaintiff and 
her daughter in his rear vision mirror as the car moved to 
its destination and they were laughing and conversing. 
Whenever the plaintiff saw him watching her, “Mrs. Davis 
assumed a grimace or an expression of pain’He “became 
suspicious of just what to expect” (A. 73). The plaintiff 
refused medical attention at the end of the line, saying she 
wished to see her own doctor (A. 74). 

At the conclusion of the case, the court instructed the 
jury and submitted the issue of defendant’s negligence to 
them for consideration. The jury returned a verdict for 
the Capital Transit Company (A. 5). 

SUMMARY OF ARGUMENT. 

1. Although the plaintiff’s case supported their theory 
that the street car step moved, causing Mrs. Davis to fall, 
the defendant’s evidence disputed the fact that the step did 
or could move. Since there was a conflict of facts and in¬ 
ferences properly deducible therefrom, the case was one 
for the jury’s consideration. 
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2. It was proper, in the setting of this case, to inquire if 
plaintiff’s daughter had made a prior claim. Moreover, 
no prejudice to the plaintiffs resulted from such an inquiry. 

3. lie plaintiffs received a better charge in the two 
aspects about which complaint is made than they were en¬ 
titled to receive. 

ARGUMENT. 

L 

The Case Was Properly Submitted to the Jury. 

A review of the evidence adduced at the trial, summarized 
in the appellants’ and this brief, points to an irreconcilable 
conflict of fact as to how the plaintiff came to falL She con¬ 
tended, and testimony produced on her behalf tended to 
show, that the step of defendant’s street car closed prema¬ 
turely. Since it was conceded that there was no mechanical 
defect in the door or step of the street car, plaintiff’s coun¬ 
sel was correct when he pointed out that, absent such a de¬ 
fect, the only way to account for a premature moving of 
the step was action on the part of the motorman (A. 77). 

The plaintiff and the witness, Robinson, said that the step 
moved from the horizontal position proper for it toward the 
vertical The plaintiff said this motion of the step threw 
her into the street car. She further testified that when 
boarding she placed her left foot on the step and bore 
weight on the step. 

The testimony was uncontradicted and appellants’ brief 
concedes (p. 2) that the step and door operate together so 
that if the step moved it would follow that the door would 
also move. 

Yet in the balance against the plaintiff’s evidence that 
the step moved and the door closed and the motorman was 
seen moving a control lever, is the motorman’s testimony 
that he did not move the control lever. If that testimony 
were believed, the step could not have moved nor the doors 
dosed. Furthermore, Mrs. Carmichael testified that she 
did not see the doors move and that they were, at the time 
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Mrs. Davis fell, “like I expected them to be” (A. 121). 
This witness was immediately behind the plaintiff and 
watched her falL If this testimony were believed, the doors 
did not move and, consequently, neither did the step. 

The motorman, the witness Harding and the witness Sav¬ 
age all testified that it would not be possible for the step 
to fold np, even if the controls had been moved so as to 
close the doors and step, if a person of average weight were 
to step or stand on the step. The plaintiff herself admitted 
that she stepped on the step (A. 20) and, indeed, the step 
would have had to be under her weight to have thrown her 
into the car as she claimed (A. 21). The hypothetical situa¬ 
tion posed by plaintiffs * counsel to demonstrate the possi¬ 
bility of the step moving (see italics on page 7 of appel¬ 
lants’ brief) was not in accord with what the plaintiff tes¬ 
tified occurred. 

Furthermore, the plaintiff was impeached. She told the 
motorman on the scene of her fall that the step gave way. 
In a signed statement given to the defendant two days after 
the accident, she said she did not know whether the step 
dropped down or folded up. 

These various facets of the evidence show that it was 
plainly a disputed question of fact whether the step moved 
or did not move. Nothing is better settled than that in such 
a case the jury must weigh the evidence and judge the credi¬ 
bility of the testimony. They did so in this case, and the 
plaintiffs’ were found wanting. 

The evidence fairly drew the issue—did the defendant’s 
motorman move the step thereby causing the plaintiff’s fall, 
or was the step stationary all the time and did the plaintiff 
simply miss her footing. An exposition of such a simple 
issue leads to confusion and therefore the temptation to 
fit the problem into the niches of negligence, contributory 
negligence and proximate cause will be avoided. Suffice it 
to say that the plaintiff’s theory and testimony was dis¬ 
puted by credible evidence and, therefore, made the case 
one, for the jury’s consideration. 
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n. 

No Prejudice Resulted from Inquiring if Plaintiff’s 
Daughter Had Made a Previous Claim. 

The defendant seriously challenged the bona fides of 
plaintiff !s claim. After her fall, she did not appear to the 
motorman to be hurt (A. 72). He observed the plaintiff 
and her daughter, as the streetcar traveled to its destina¬ 
tion, laughing and conversing normally. Whenever the 
plaintiff saw the motorman watching her, she feigned a 
painful expression (A. 73). The motorman testified he 
“became suspicious of just what to expect” (A. 73). An 
attempt was made to have the plaintiff submit to a medical 
examination when the car reached the barn, but the plain¬ 
tiff, at the urging of her daughter, demurred (A. 73, 74). 

Knowing of these facts, defendant’s counsel inquired if 
the daughter had not urged the plaintiff to feign injury. 
The plaintiff replied that her daughter was “not that type 
of girl” (A. 26). By making such a reply, she thereby 
opened the door and it was proper for defendant to show 
she was “that type of girl”, or that she was claim-minded. 
This could be shown by inquiring if a previous claim had 
not been made. Mintz v. Premier Cab Assn., 75 IT. S. App. 
D. C. 389,127 F. 2d. 744. 

When the question of whether the daughter had made a 
prior claim was asked, plaintiff’s counsel made an argu¬ 
mentative comment but it does not appear that he objected 
to the question (A. 27). 

However, the response made by the plaintiff to the ques¬ 
tion was more damaging to the defendant than the positing 
of the question was to the plaintiff. The plaintiff stated 
that a prior claim had been made by her daughter and 
settled by the defendant and that the injuries received by 
the daughter grew out of a bus accident in which 18 per¬ 
sons were hurt (A. 27). Thus, evidence of the defendant’s 
negligence on a prior occasion came before the jury and 
they were informed of extensive damage and injury caused 
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by a prior accident. It was made to appear that the 
daughter was amply justified in making her prior claim. If 
prejudice resulted from such a colloquy, it was not directed 
toward the plaintiff. 

m. 

The Plaintiff's Objection to the Court's Charge is 

Without Merit. 

The plaintiff contends that the Court erred in failing to 
define or explain “highest degree of care” and in failing 
to instruct the jury that the defendant carried the burden 
of proving plaintiff’s contributory negligence. 

The Court instructed the jury as follows: 

“Now, the law says that a common carrier of pas¬ 
sengers for hire, and that a streetcar is a common car¬ 
rier for hire, must exercise the highest degree of care 
under the circumstances at the time for the safety of 
its passengers, and one who is about to board a street¬ 
car does have the status of a passenger for hire even 
though he had not yet paid his fare. 

“The law says also that the passenger must exercise 
not the highest degree of care practical under the cir¬ 
cumstances but reasonable care. 

“Now ‘reasonable care' is a fluid term. What may 
be reasonable care under one set of circumstances may 
be absolute carelessness under another set of circum¬ 
stances. What the term ‘ reasonable care' really means 
is that you must survey in your mind the situation, the 
factual, physical situation that existed at the time of 
this accident and then say what should have been done 
wasn’t done by either Mrs. Davis or the motorman of 
• this streetcar; and decide in such matter whether the 
motorman acted in the highest degree of care under the 
circumstances and whether or not Mrs. Davis exercised 
ordinary and reasonable care.” 


1 The jury was thus told that the defendant was required 
to “exercise the highest degree of care”. This was not 
explained further except as it was compared to “reason- 
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able care” with the impression left that the latter expres- j 
sion referred to a care of lesser degree. 

The jury was not told that the defendant was not an in- j 
surer, yet the phrase used without such a qualification is j 
readily interpreted as imposing an insurer’s burden upon 
the defendant. The expression used by the Court was far j 
more favorable to the plaintiff than she had the right to 
expect. 

In Hecht Co. v. Jacobsen, 86 U. S. App. D. C. 81, 180 j 
F. 2d. 13, the trial court used the expression “highest de¬ 
gree of care” in defining the defendant’s duty, but added: j 

“This higher degree of care does not make the de¬ 
fendant an insurer of the infant plaintiff’s safety, but j 
it does require the defendant to exercise all due care, 
skill and foresight within reason for the safe carriage i 
of its passengers. The failure to exercise that degree j 
of care constitutes negligence • • 

This Court, in commenting upon the legal fairness of j 
that charge, said in 86 U. S. App. D. C., at page 83: 

“If such content had not been given to the ‘highest 
degree of care’, and instead, the meaning thereof left 
entirely to the jury, we might well have been compelled j 
to find error in the charge. Raymond v. Portland R. 
Co., 1905,100 Me. 529, 62 A. 602, 604, 3 L. B. A., N. S., I. 
94. But so implemented the charge is satisfactory.” 

This Court, however, for the future reference of the trial j 
court, said: 

i i 

“We do think, however, that it would have been more j 
in accord with the modern authorities to discuss the 
standard of conduct required of appellant in terms of I 
‘reasonable care under all the circumstances’ ”. 

I v • ‘ ' -i i 

, • ' • i 

| i 

The trial court in this instance, however, refused to in- j 
struct the jury in terms of reasonable care (A. 131), but ' 
preferred the phrase, “highest degree of care”. This wa3 | 
not amplified as it was in Hecht Co. v. Jacobsen, supra. j 
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This was an erroneous instruction, but not to the plaintiff’s 
prejudice. She was its beneficiary. 

The plaintiff, in addition, complains that the jury was not 
told that the defendant had the burden of proving con¬ 
tributory negligence. This defense was raised by the de¬ 
fendant, but the Court’s charge does not indicate that ref¬ 
erence was made to contributory negligence. 

The plaintiff at the conclusion of all the testimony moved 
for a directed verdict on both the issues of negligence and 
contributory negligence (A. 131). Plaintiff’s counsel ar¬ 
gued “there is no evidence of contributory negligence”. 
The Court observed that “the jury could infer from the 
whole of this evidence that she stumbled on that step” (A. 
132). Apparently quite confident of a verdict at the jury’s 
hands, plaintiff’s counsel did not press his motion (A. 133). 

It does not appear, however, that plaintiff’s counsel made 
a point of asking the Court to charge on the burden of 
proof of contributory negligence. In its charge, the Court 
never referred to contributory negligence as such. It did, 
however, tell the jury that the plaintiff was required to use 
reasonable care. The Court actually failed to give the de¬ 
fendant the full benefit of a contributory negligence charge 
in the academic and legal sense of that defense. However, 
the issue of the case was simple. Its simplicity defied cate¬ 
gorization into negligence, contributory negligence and 
proximate cause. The Court told the jury that if the street¬ 
car step moved, the defendant was liable. If it did not, the 
defendant was not liable (A. 139). That was the issue tried. 
That was the issue fairly supported by the evidence. That 
was the issue to be decided. The plaintiff certainly was not 
prejudiced by the failure of the Court to exposit to the jury 
the technicalities of contributory negligence. 

At the conclusion of the charge, in the last words the 
jury heard before beginning their deliberation, the Court 
eliminated contributory negligence from the case by saying: 

“First, then, you ask yourselves and decide (1) was 
there negligence in the operation of that door and step 



by the motorman; did be use the highest degree of 
care? 

* ‘If yon find that he did, that is the end of the matter. 
If yon find that he did not and that it was his act which 
caused Mrs. Davis to fall, then yon have got to go 
another step. Ton have got then to determine what 
damages should be awarded to Mrs. Davis and to Mr. 
Davis.” (A. 139). 

It, therefore, does not appear that the plaintiff was in 
any way prejudiced by the omission of language dealing 
with the burden of proof of contributory negligence. 

CONCLUSION. 

Although plaintiffs’ case tended to prove that Mrs. Davis 
was caused to fall by reason of the premature movement of 
the streetcar step, defendants’ case tended to prove that 
the step did not move and, in fact, could not move. There 
was thus a conflict which was properly submitted for the 
jury’s resolution. The Court’s charge fairly explained the 
issues to the jury and any technical imperfections therein 
resulted in a charge more favorable to the plaintiffs than 
they had reason to expect. 

The colloquy dealing with the plaintiffs’ daughter’s prior 
claim was not prejudicial to plaintiffs and actually resulted 
in harm to the defendant. 

The judgment, therefore, should be affirmed. 

Respectfully submitted, 

John J. Sirica, 

Paul R. Connolly, 

Attorneys for Appellee. 


